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TO  THE  READER. 


The  letters  forming  the  first  part  of  the  following  observations 
were  inserted  in  the  Witness  newspaper  in  1848,  shortly  after 
the  occurrence  to  which  they  refer.  It  appeared  to  the  writer 
at  that  time,  as  it  does  still,  that  an  encroachment  was  then 
made  on  the  rights  of  the  City  ; and  it  was  with  the  view  of 
calling  public  attention  to  the  subject  that  the  letters  were 
written.  A wish  having  been  often  expressed  to  have  them  re- 
printed, the  writer,  in  acceding  to  this  wish,  has  slightly  en- 
larged them,  and  added  a second  part,  containing  a more  de- 
tailed account  of  the  grounds  on  which  ho  rests  his  opinion. 
He  has  also  subjoined  a short  examination  of  the  claims  of  the 
Justices  of  the  Peace  of  the  County  to  a cumulative  jurisdiction 
within  the  City. 

The  writer  would  gratefully  acknowledge  his  obligations  to  the 
official  gentlemen  connected  with  the  Council,  for  their  uniform 
courtesy,  and  for  ready  access  to  the  documents  referred  to, — 
to  Patrick  Graham,  Esq.,  W.  S.,  law-agent  of  the  City,  for  many 
valuable  suggestions, — and  particularly  to  John  Schank  More, 
Esq.,  Professor  of  the  Law  of  Scotland  in  the  University  of 


IV. 


TO  TMK  Ur.ADEn. 


Edinburgh,  for  the  aid  he  offered  in  investigating  the  subject. 

The  following  letter  from  the  learned  Professor  will  show  how 
far  his  views  of  this  important  matter  coincide  with  those  of  the  j 
writer  : — 

19,  Great  Kjng  Street,  j 

9tli  Dec.  1852.  ' 

My  Dear  Sir, 

I HAVE  carefully  perused  the  proof-sheets  of  your  Let-  ! 
ters  and  Observations  relative  to  the  right  of  the  Sheriff  of  Mid-Lothian  to  j 
exercise  any  jurisdiction  within  the  city  of  Edinburgh  ; and  I think  you  have  j 
very  ably  and  successfully  established  the  position  you  maintain,  as  to  the 
incompetency  of  the  Sheriff  of  Mid-Lothian  interfering  with  the  sej^arate 
and  distinct  County  of  the  City  of  Edinburgh.  In  this  respect  the  City  of 
Edinburgh  stands  distinguished  from  aU  the  other  Royal  Burghs  of  Scot-  1 

land,  as  you  have  very  clearly  shown ; and  it  is  by  not  adverting  to  this  [ 

peculiarity  in  regard  to  the  City  of  Edinbtu-gh  that  I think  the  Sheriff  of  [ 

Mid-Lothian  may  have  been  misled  in  regard  to  the  extent  of  his  jurisdic-  i 

tion.  At  all  events,  you  have  done  a good  service  to  the  community,  by  so 
ably  calling  their  attention  to  this  matter. 

I am,  with  sincere  regard  and  esteem. 

My  Dear  Sir, 

Very  faithfully  yours, 

J.  S.  MORE. 

To  J.  F.  Macfarlan,  Esq.,  &c.  &c. 


POWERS  AND  JURISDICTION 


OF  THE 

LORD  PROVOST  OF  THE  CFTY,  Ac. 


PART  I. 


LETTER  I. 


i 
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The  Annuity  Tax  has  long  been  a fruitful  source  of  debate,  and  often  of 
strife, — not  imfrequently  ending  in  commotions  dangerous  to  the  peace  of 
the  community.  On  the  4th  February  1834,  the  Town  Council,  elected 
by  the  constituency  created  by  the  Reform  Bill,  unanimously  decreed 
its  abolition  ; but  it  still  remains  a fi-uitful  source  of  strife.  One  instance, 
however,  of  recent  occuirence  demands  especial  notice,  from  the  circum- 
stances connected  with  it,  Avhich  attracted  much  attention,  and  forced 
upon  the  public  the  consideration  of  an  imjiortant  question  regarding 
“the  Powers  and  Jurisdiction  of  the  Local  Authorities.”  Had 
this  been  a mere  question  of  legal  nicety,  we  would  have  left  it,  as  we 
do  other  legal  questions,  to  he  debated  among  lawyers,  and  settled  in 
due  course  of  law.  But  we  deem  it  deserving  of  serious  attention,  be- 
cause it  appears  to  us  to  involve  grave  matters  touching  constitutional 
rights  belonging  to  the  IMagistrates  and  community  of  Edinburgh ; and 
it  Avill  readily  be  admitted  that  these  should  be  guarded  with  special 
care,  and  that  a watchful  jealousy  should  be  exercised  over  everything 
that  has  even  the  appearance  of  interference  with  them.  It  is  perhaps 
to  be  regretted  that  any  such  question  should  have  arisen ; but  having 
arisen,  there  is  a necessity  for  having  it  calmly  considered,  and  a sound 
decision  deliberately  pronounced.  Again  we  say,  it  is  simply  as  a question 
of  constitutional  right  that  we  venture  to  grapple  Avith  it,  and  shall  there- 
fore make  as  little  allusion  as  possible  to  the  events  which  have  given  rise 
to  it ; and  when  we  do  so,  Ave  shall  do  it  in  a spirit  of  kindness  and  for- 
bearance. The  matter,  then,  which  has  given  rise  to  the  question  is,  the 
introduction  of  the  military  into  the  city  Avithout  the  sanction,  and  even 
Avithout  the  knowledge,  of  the  Lord  Provost  and  the  other  city  authori- 
ties. The  facts  of  the  case  are  few,  and  there  is  no  dispute  about  them.  A 
Avarrant  had  been  granted  by  the  Sheriff-Dcpute  of  Mid-Lothian  to  poind 
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aiul  sell  certain  goods  within  the  city,  for  non-payment  of  arrears  of 
annuity  tax  ; and  difficulties  having  occurred  in  the  execution  of  the  war- 
rant, the  Sheriff  deemed  it  necessary  to  summon  to  his  aid  the  military, 
and,  without  reference  to  the  authorities  of  the  city,  proceeded  to  call  out 
both  horse  and  foot,  and,  under  their  protection,  to  have  his  warrant  car- 
ried into  effect.  When  the  matter  was  afterwards  spoken  of  at  the 
Police  Board,  that  honourable  gentleman,  with  a manliness  which  does 
him  credit,  at  once  avowed  the  deed. 

Such  being  the  case,  the  question  arose  how  far  this  proceeding  was 
right ; and  we  find,  that  at  a meeting  of  the  Town  Council,  the  Lord  Pro- 
vost (Adam  Black,  Esq.)  is  reported  to  have  said,  “ that  his  intention  was 
to  make  inquiry  at  some  legal  gentleman  with  whom  he  happened  to  meet, 
Avithout  proceeding  about  the  matter  in  a formal  w'ay.  He  had  already 
been  making  some  little  inquiry ; and,  so  far  as  he  had  yet  gone,  he  believed 
it  would  be  found  that,  whatever  might  be  the  prudence  or  propriety  of  the 
measm’e  adopted,  the  Sheriff  did  not  go  beyond  what  he  was  entitled  to  do.” 
His  Lordship  and  the  Council  having  thus  undertaken  to  investigate  the 
case,  it  might  seem  almost  presumptuous  to  offer  any  remarks ; yet  as  Ave 
are  not  disposed  to  put  much  confidence  in  mere  legal  opinions  in  the  so- 
lution of  a constitutional  question,  we  feel  assured  that  our  efforts  in  aid  of 
its  elucidation  will  be  looked  upon  at  least  AAuth  indulgence.  The  question 
at  issue  then,  is.  Has  the  Sheriff  of  Mid-Lothian  the  poAver  to  introduce  a 
military  force  into  the  city  Avithout  the  knoAvledge  and  sanction  of  the  ciAuc 
authorities?  We  apprehend  not.  We  are  aAvare  that  this  matter  has 
been  mentioned  in  Parliament,  and  that  it  Avas  held  by  some  that  the 
Sheriff  has  a co-ordinate  jurisdiction  within  the  city  along  Avith  the  Ma- 
gistrates ; and  Mr  Hastie,  the  Lord  Provost  of  GlasgOAV,  gave  the  House 
some  explanation  of  Avhat  is  a co-ordinate  jurisdiction.  But  then  the  si- 
tuation of  Edinburgh,  as  the  capital  of  Scotland,  is  somcAvhat  peculiar ; 
and  although  that  question  has  never  before  presented  itself  in  precisely 
the  same  form  as  now, — for  Ave  believe  that  on  no  former  occasion  Avas 
the  military,  or  even  civil  force,  brought  into  action  within  ike  city  unless 
under  the  immediate  superintendence  of  the  Lord  Provost  and  Magis- 
trates,— there  have  not  been  AA'anting  instances  in  Avhich  the  question, 
in  a someAvhat  different  form,  has  been  raised ; and  these  may  form  a 
guide  for  our  direction  on  the  present  occasion.  For  instance,  the  ques- 
tion of  a co-ordinate  or  cumulative  jurisdiction  on  the  part  of  the  Jus- 
tices of  the  county  has  been  discussed  ; — the  right  of  the  Lord  Provost 
and  Magistrates  to  act  as  Sheriffs  has  been  questioned  again  and  again  ; 
and  to  some  of  these  cases  Ave  shall  refer.  MeaiiAvhile  Ave  Avould  remark, 
in  support  of  our  position, 

1st,  That  the  city  of  Edinburgh  is  “ a shire  or  county  tciihin  itself^  dis- 
tinct from  the  shire  of  Mid-Lothian^  these  tAvo  being,  in  effect,  as  dis- 
tinct in  all  respects  as  any  other  ttco  shires  in  the  kinydom^  saA^e  that  the 
city  of  Edinburgh,  being  situate  in  the  said  shire,  the  Avhole  Courts  of 
the  shire  are  kept  and  held  Avithin  Edinburgh,  and  have  the  use  of  the 
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Parliament  House  and  of  tlie  prisons  there.”  Of  this  county  of  the  city 
of  Edinburgli  the  Lord  Provost  is,  e.v  officio^  her  Majesty’s  Lieutenant 
and  Chief  Commander.  His  Lordship  is  also  her  Majesty’s  Sheriff  and 
Principal  Coroner  ; and  “ all  and  every”  in  the  said  shire  are  hound  to  re- 
verence and  obey  him  as  her  Majesty’s  Lieutenant.  In  this  county  of 
the  city  of  Edinburgh,  the  Sheriff  of  the  county  of  Mid-Lothian,  so  far  as 
we  know,  holds  no  office  whatever ; and  to  any  reflecting  man  it  must 
be  a grave  question,  how  far  a Judge  of  the  county  of  Mid-Lothian 
may  go  in  acting  ujion  warrants  which  particular  statutes  may  authorise 
him  to  grant,  without  the  knoAvledge  and  sanction  of  that  Chief  Com- 
mander whom  alone  all  within  the  city  are  bound  to  obey. 

2d,  These  rights  and  privileges  of  the  city  are  not  of  yesterday’s  'crea- 
tion. In  the  year  1482,  for  signal  services,  King  James  III.  granted 
the  office  of  Sheriffship  to  the  Provost,  Bailies,  and  community  within 
the  tomi  and  its  liberties  for  ever  \ the  Provost  was  appointed  Sheriff, 
and  the  Bailies  jointly  and  severally  his  Sheriffs-Depute,  with  power 
to  judge  all  offenders  apprehended  within  the  city,  and  to  punish  them, 
according  to  the  demerits  of  their  crimes,  wdth  banishment,  death,  or 
other  punishment.  Nor  do  these  rights  rest  on  this  one  charter,  strong 
as  it  is,  and  venerable  from  its  antiquity.  They  were  renewed,  con- 
firmed, and  enlarged,  from  time  to  time.  In  1603,  another  charter 
confirmatory  Avas  granted  by  King  James  VI.  ; again  in  1609,  hav- 
ing been  authorised  by  the  Parliament  of  Scotland  to  appoint  Justices  of 
Peace  through  the  kingdom,  the  same  Monarch  granted  a commission 
to  the  Magistrates  and  their  successors  to  be  Justices  of  the  Peace  Avithin 
the  city ; and  it  may  be  remarked,  that  they  Avere  appointed  Justices  of  the 
Peace  AA'ithin  their  bounds  some  years  before  any  Justices  of  the  Peace 
Avere  appointed  for  the  county  of  Mid-Lothian.  Again,  the  same  Prince 
in  1612  granted  a neAv  charter  in  favour  of  the  toAvn,  which  was  ratified 
in  the  Parliament  of  1621.  And  yet  again,  in  the  reign  of  Charles  I., 
in  1636,  a neAv  charter  Avas  granted,  confirming  and  ratifying  all  their 
former  privileges,  Avhich  Avere  also  ratified  in  the  Parliament  of  1661. 
These  charters  are  all  in  subsistence ; and,  in  point  of  fact,  the  title  to 
the  burgh  property  is  dependent  thereupon. 

3d,  AVhile  thus  the  rights  and  privileges  of  the  city  of  Edinburgh  are 
neither  unimportant  nor  of  modern  creation,  cases  have  occurred  in 
Avhich  they  have  been  put  to  the  proof.  At  the  Union  of  the  tAvo  king- 
doms, the  Justices  of  the  county  appear  to  have  put  forth  pretensions  to 
a cumulative  jurisdiction  Avithin  the  city,  Avhich  were  resisted  by  the  Ma- 
gistrates; in  consequence  of  which,  her  Majesty  Queen  Anne,  in  1709, 
transmitted  orders  by  the  Right  Honom-able  the  Earl  of  Sunderland  to 
Sir  David  Dalrymple,  Bart.,  her  Majesty’s  Advocate,  to  investigate  the 
subject  and  report.  The  Lord  Advocate,  in  consequence,  did  investi- 
gate and  report,  that  the  Justices  of  the  county  had  “ no  concurrence, 
nor  Avas  there  any  ground  for  a cumulative  jurisdiction.”  This  Re- 
port was  lield  to  be  so  just  and  satisfactory,  that  all  parties  acquiesced  in 
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it ; and  tlius  tlie  rights  of  tlie  city,  aS  a county  uitliin  itself,  to  entire 
freedom  from  the  interference  of  the  Justices  of  the  county  of  I\Iid-Lo- 
thian,  were  secured. 

4th,  While  thus  the  rights  of  the  city  in  regard  to  the  office  of  Justice 
of  the  Peace  were  vindicated,  those  in  regard  to  the  office  of  Sheriff  were 
also  brought  to  the  test.  In  the  month  of  January  1730,  a person 
named  Ludovick  Campbell  having  been  charged  at  the  instance  of  the 
Procurator  Fiscal  of  the  city  to  stand  trial  before  the  Lord  Provost,  as 
High-Sheriffi,  and  the  Bailies  as  his  Deputies  and  Substitutes,  for  the 
crime  of  common  theft,  reset  of  theft,  breaking  of  his  Majesty’s  prisons, 
&c.,  brought  the  matter  by  a Bill  of  Advocation  before  the  Lords  of 
Justiciary,  to  have  it  found  that  they  had  no  power  to  try  the  case.  In 
this  bill  various  reasons  were  adduced,  which  in  substance  averred, — 
1st,  That  there  was  no  charter  giving  jurisdiction  to  the  Lord  Provost  as 
heritable  Sheriff;  2d,  That  if  there  were  such  charter,  it  was  very  old 
and  prescribed ; 3d,  That  even  were  it  not  so,  the  Lord  Provost  could 
be  in  no  better  case  than  other  Sheriff’s,  who  could  not  judge  capital 
crimes  by  way  of  indictment  at  the  instance  of  his  Fiscal,  but  only  by 
way  of  accusation  ; 4th,  That  there  was  no  Fiscal  existing  as  having  com- 
mission from  the  said  High  Sheriff,  but  only  from  the  Magistrates  as 
Justices ; 5th,  That  they  pretended  to  judge  several  crimes  alleged  to 
have  been  committed  by  him,  without  their  jurisdiction,  and  even  with- 
out the  kingdom  ; and  6 th,  That  he  had  been  confined  in  close  prison, 
and  kept  day  and  night  in  the  stocks,  &c.  Which  Bill  of  Advocation 
being  considered  by  their  said  Lordships,  they  ordered  answers  to  be 
given  in  thereto.  These  were  accordingly  given  in,  and  are  of  consider- 
able length,  occupying  about  twenty  pages  of  manuscript ; and,  in  con- 
clusion, they  remark,  “ that  no  Judges  Avithin  this  kingdom  can  be  sett 
up  as  equall,  or  near  equall,  to  this  sovereigne  Court.  But  at  the  same 
time,  if  the  laiv  has  committed  powers  to  the  Lord  Provost  of  Edinburgh, 
'tis  hoped  it  may  be  said  that  at  present  there  is  no  reason  to  suspect 
any  unfairness  in  any  trial,  or  that  anything  ivill  be  denied  that  the  pan- 
nel  can  in  Justice  or  Reason  demand  for  his  Defence ; and  ’tis  pretty  ob- 
vious that  if  Sheriffs  can  at  all  judge,  here  occurs  a case  subject  to  the 
least  exception.  The  pannel  is  bruited,  held,  and  reputed,  as  a fur  fa- 
mosus.  The  Lord  Provost  of  Edinburgh  is  always  a person  to  be  pre- 
sumed both  of  Knowledge  and  Integrity.  He  has  the  assistance  of  able 
lawiers,  who  are  constant  assessors  to  the  town,  and  sitt  along  ivith  him  ; 
and  if  in  anything  he  should  err,  he  is  under  their  Lordships’  eye,  and 
the  Remedy  is  at  hand,  which  is  more  than  can  be  said  with  regard  to 
Sheriffs  at  a distance ; and  ’tis  believed  it  will  not  be  denied  but  that  this 
prosecution  proceeds  from  an  intention  in  the  Prosecutors  for  the  good 
of  the  Commomvealth,  and  that  it  neither  does,  nor  can  possibly,  pro- 
ceed from  any  private  or  selfish  vieivs ; and  therefore  ’tis  hoped  the  Lords 
Justice  Clerk  and  Commissioners  of  Justiciary,  upon  advising  the  bill 
and  answers,  will  refuse  the  desire  made  by  the  pannel.”  Their  I.ord- 
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ships,  having  considered  the  same,  “ Refused,  and  hereby  Refuse,  the 
Bill.”  Thus  was  the  jurisdiction  of  the  sheriffdom  also  secured,  and  no 
attempt  has  subsequently  been  made  to  upset  it.  On  the  contrary, 
in  the  year  1834,  when,  on  the  motion  of  a reforming  Councillor,  the 
Council  attempted  to  hand  over  to  the  County  Fiscal  all  the  cases  which 
required  preparation  for  the  Supreme  Criminal  Couid,  so  as  to  relieve  the 
town  of  the  expense,  the  Lord  Advocate  and  Solicitor-General  of  that 
day  refused  to  permit  the  transfer,  and  ordered  the  whole  of  the  cases  oc- 
curring Avithin  the  city  to  be  prepared  by  the  Fiscal  of  the  city,  in  the 
presence  of  the  Magistrates  ; and  this  continues  to  the  present  hour. 

5th,  The  Commission  granted  to  the  Lord  Provost  and  his  successors 
in  offiee  at  the  commencement  of  each  reign,  and  which  Avas  granted  by 
her  present  Majesty  Queen  Victoria,  on  4th  November  1837,  in  the  first 
year  of  her  Majesty’s  reign,  to  Sir  James  Spittal,  Knight,  and  his  succes- 
sors in  office,  contains  the  most  ample  poAvers,  and  especially  refers  to 
the  Lord  Provost  as  Sheriff  and  Principal  Coroner,  Lieutenant  and  Chief 
Commander,  in  the  said  sheriffdom,  and  calls  upon  “all  and  every”  in  the 
said  shire  to  reverence  and  obey  him.  No  exception  is  made, — no  co- 
ordinate authority  is  referred  to  ; nor  indeed  is  it  possible  to  conceive 
that  there  can  exist  tAvo  chief  commanders  in  the  same  shire, — tAVo 
officers  Avith  equal  authority, — two  officers  so  equally  balanced  in  official 
station,  that  either  may,  Avithout  reference  to  the  other,  nay,  in  opposi- 
tion to  eaeh  other,  proceed,  in  any  real  or  supposed  emergency,  to  act, 
calling  out  or  removing  the  civil  or  military  force  as  he  may  consider 
needful,  and  taking  the  chief  command.  The  Lord  Provost  is  spoken 
of  as  her  Majesty’s  Lieutenant  and  Chief  Commander ; and  a clause 
in  the  Commission  specially  protects  his  Lordship  in  the  execution  of 
his  duty.  “ And  for  the  further  encouragement  of  the  said  Lord  Pro- 
vost, and  those  aforesaid  Avho  shall  be  under  his  command,  her  Majesty 
doth  hereby  fully  indemnify  the  said  Lord  Provost  and  all  others 
above  mentioned,  of  all  blood,  slaughter,  mutilation,  or  any  other  in- 
convenience Avhatever,  that  may  on  this  occasion  folloAv  in  any  manner  of 
Avay  in  pursuance  of  their  performing  their  duty ; and  generally  the  said 
Loi’d  Provost  is  to  do  and  act  in  all  manner  of  things  as  may  most  con- 
duce to  her  Majesty’s  service,  and  according  to  his  instructions  under  her 
Majesty’s  sign  manual  from  time  to  time,  Avhich  her  Majesty  will  look 
upon  as  acceptable  service  done  to  herself,  and  Avill  punish  the  disobe- 
dient according  to  their  demerits.”  There  is  no  ambiguity  here : the 
Lord  Provost  is  fully  authorised  to  do  and  act  as  Chief  Commander  ; 
and  Avithout  questioning  in  the  slightest  degree  the  necessity  of  the  in- 
troduction of  the  military  on  the  occasion  referred  to,  we  would  respect- 
fully demur  to  the  calling  out  and  employing  either  civil  or  military  force 
Avithin  the  county  of  the  city  of  Edinburgh,  save  by  the  authority,  and 
under  the  control,  of  the  Lord  Provost  as  Lieutenant  and  Chief  Com- 
mander, or  those  “ entrusted  by  him.” 

2d  September  1848. 


10 


OFI'ICK  OF  THE  LUUU  FKOVUST. 


LETTER  II. 


In  the  observations  we  made  on  this  subject  in  the  paper  of  Saturday 
last,  Ave  endeavoured  to  show  that  the  Lord  Provost  and  Magistrates  of 
Edinburgh  had  certain  powers  committed  to  them,  in  the  exercise  of 
Avhich  they  were  to  maintain  the  peace  and  good  order  of  the  community, 
— that  these  powers  were  of  very  ancient  date, — and  that  they  still  con- 
tinue in  full  force.  The  question  remains  for  farther  consideration,  how 
far  these  are  exclusive.  The  Lord  Provost  holds  her  Majesty’s  Commis- 
sion as  Lord  Lieutenant  of  the  County  of  the  City,  being  at  the  same 
time  Sheriff,  Chief  Commander,  and  Principal  Coroner,  Avithin  the 
sheriffdom,  viz.  “ Avithin  the  city  of  Edinhui-gh,  liberties  thereof,  and 
lands  annexed  thereto.”  We  presume  that  the  Duke  of  Buccleuch  holds 
a similar  commission  in  regard  to  the  county  of  Mid-Lothian ; and  these 
two  commissions  must  exhaust  the  Avhole  authority  in  the  matter.  The 
office  of  Lord  Provost  is  of  very  ancient  date.  Maitland  thinks  that  the 
first  Provost  was  appointed  by  David  I.  in  the  beginning  of  the  tAA'elfth 
century  ; and  the  list  of  Provosts  Avhich  he  gives  goes  hack  as  far  as  the 
year  1296.  The  office  has  also  been  imiformly  regarded  as  of  high  au- 
thority,— the  chief  within  the  coimty,  and  that  to  Avhich  all  others  are 
subordinate  and  secondary.  The  following  quotation  from  “ IMaitland’s 
History,”  p.  255,  will  show  the  estimation  in  Avhich  it  Avas  Avont  to  be 
held : — 

“ The  Chief  Magistrate  of  Edinburgh,  who  is  dignified  with  the  title  of  Lord 
Provost,  is  an  officer  of  great  authority,  being  Lord-Lieutenant,  High  Sheriff, 
Coroner,  Colonel  of  the  City’s  Regiment  of  Ti'ained  Bands,  Captain  of  the 
ToAvn’s  Company  of  Fusileers,  Admiral,  President  of  the  Common  Council,  Jus- 
tice of  Peace  in  the  county  of  Edinburgh,  or  shire  of  IMid-Lothian  ; and  before 
the  lAnion  of  the  kingdoms  of  Scotland  and  England,  anno  1707,  Avas  usually  a 
member  of  the  Privy  Council,  and  one  of  the  city’s  representatives  in  Parlia- 
ment, and  always  a member  of  the  Convention  of  Royal  Boroughs  ; but  as  to 
the  additional  title  of  Lord  to  that  of  Provost,  it  seems  to  be  owing  to  prescrip- 
tion, for  it  noAvhere  appears  in  the  city’s  charters  that  ever  any  such  epithet 
Avas  conferred  on  the  Chief  JNIagistrate  of  Edinburgh  by  any  of  our  Kings. 
Wherefore  I am  of  opinion,  that  the  time  which  bids  fairest  for  the  rise  of 
this  lordly  compliment  is  in  the  year  1609,  Avhen  James  VI.  empowered  the 
Magistrates  of  this  city  to  wear  gOAvns,  and  the  citizens  to  have  a sword  carried 
before  their  Chief  Magistrate  the  Provost,  to  Avhom  tliey  lately  granted  the 
yearly  sum  of  three  hundred  pounds  sterling  to  supimrt  tlie  dignity  of  his  office,” 
— [a  sum  fully  equal  to  L.2000  in  the  present  day.l 

The  commission  noAV  held  is  the  same,  and  as  full  in  all  respects,  as  be- 
fore. The  only  difference  that  has  taken  place  is,  that  in  1833  the  old 
system  of  self-election  aa'os  abolished,  and  a constituency  created,  of  some 
3000  electors,  into  Avhose  hands  the  election  of  the  Council,  and  thus  vir- 
tually of  the  Lord  Provost  and  IMagistrates,  Avas  committed.  This  change, 
hoAvever,  makes  no  difference  in  regard  to  the  dignity  of  the  office,  or  the 
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authority  connected  with  it.  The  Lord  Provost  remains  still  her  l\Ia- 
jesty  s Lieutenant  and  Chief  Commander,  Sheriff,  and  Principal  Coroner, 
within  the  sheriffdom,  while  the  Magistrates  continue  co  this  day  to  ex- 
ercise the  powers  of  Sheriffs-Depute ; and  it  must  he  more  important  to 
the  constituency  now  to  preserve  intact,  rights  and  privileges  which,  in 
truth,  are  more  than  ever  their  own,  because  these  form  not  only  an  orna- 
ment, but,  in  perilous  times,  may  become  their  shield. 

The  question  then  again  recm-s, — Is  this  authority,  which  “ all  and 
every  in  the  said  shire  are  to  reverence  and  obey,”  absolute  and  exclu- 
sive ; or  is  it  such  as  may  be  put  aside  at  will  by  a third  party,  who  may 
step  in  and  exercise  supreme  command,  without  reference  to  the  Lord 
Provost,  her  Majesty’s  Lieutenant  and  Chief  Commander  ? Looking 
to  the  fact  that  the  Lord  Provost  does  hold  such  a commission, — that 
for  centuries  the  office  has  existed,  with  all  the  powers  of  Sheriff,  Coro- 
ner, '&c.  &c., — and  that  the  city  is  in  truth  a shire  or  county  within  it- 
self, as  distinct  from  the  shire  or  county  of  Mid-Lothian  as  that  is  from 
any  other  county, — we  would  be  disposed  to  answer  the  question  in  the 
affirmative,  that  the  authority  of  the  Lord  Provost  is  absolute  and  exclu- 
sive, and  that  no  one,  whatever  office  he  may  hold,  has  any  right  to  call 
out  and  summon  together  either  civil  or  military  force  within  his  Lord- 
ship’s jurisdiction,  unless  specially  authorized  by  him  to  do  so. 

We  are  aware,  however,  that  the  office  of  Sheriff  of  the  county  is  a 
very  honourable  one,  and  armed  Avith  high  authority ; that  various  sta- 
tutes, as  well  as  common  laAV,  have  combined  to  invest  it  Avith  poAvers  of 
a very  extensive  description ; and  are  therefore  desirous  that  the  full 
measure  of  authority  Avhich  the  Sheriff  can  legally  claim  may  be  Avilling- 
ly  admitted,  and  that  honour  which  is  due  cheerfully  conceded.  But, 
on  the  other  hand,  it  is  as  essential  to  the  peace  and  good  order  of  so- 
ciety that  the  rights  and  privileges  of  the  citizens  should  be  respected, 
and  the  authority  of  the  Magistrates  chosen  by  them  maintained  in  all 
its  integiity. 

What,  then,  are  the  poAvers  with  Avhich  the  Sheriff  is  invested  ? On 
this  point  Ave  may  say  generally,  that  Sheriffs  are  appointed  by  tlie  CroAvn 
for  the  ordinary  administration  of  justice  Avithin  particular  portions  of 
the  country ; each  having  a section  allotted  to  him,  AAuthin  Avhich,  and 
AA’ithin  Avhich  alone,  he  may  exercise  the  functions  of  his  office.  Skene 
observes,  that  the 

“ Schireff  is  ane  principal!  ruler  or  judge  of  ane  certaiiie  part  of  the  realm. 
In  latine,  Prcescs proxinciai.  Aluredus,  in  the  confederation  maid  Avith  GuntJiervs 
King  of  Denmark,  divided  England  in  Satrapias,  centurias^,  et  decurias,  and  called 
fiatrapiam  ane  Schire  ; That  is  ane  cutting  or  section,  as  is  AA'ritten  in  the  auld 
Britton  laAves  xerh.  centuria  ; like  as  Ave  say  as  zit,  sheire  corues,  or  sheire  grase, 
or  an  paire  of  schires,  quhair  Avith  claith  is  cutted  ; And  SAva  ane  scheire,  or 
schiref-dome,  is  an  part  of  land,  cutted  and  separate  be  certainc  meithes  and 
marches  from  the  rest,  within  the  quhilk  the  Schireffe,  as  judge,  does  justice  and 
pronuncis  decreits,  and  domes  to  all  the  inhabitants  thereof.  Quhilk  is  called 
comitatus,  provincia,  rel  xice  comiiatutP “ Schireffes,  to  the  effect 
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tliey  may  better  exerce  their  office,  and  do  justice  to  everie  person  as  offeiris, 

suld  be  gud,  sufficient,  and  qualified  men  “ and  al  Scbireffs  sal 

have  gud  and  sufficient  deputes  or  Baillies  for  whom  they  sail  answere  . 

. . . “ and,  therefore,  foi’  their  awin  better  securitie,  sulde  make  tlieir  de- 

putes ane  or  inaa,  gude  and  wise  substantious  men,  of  best  fame,  knawledge, 
understanding,  and  experience,  and  least  suspect  within  the  Schiref-dome.”  . . 
. . . “ The  jurisdiction  of  the  Schireffe  consistis  and  standis  generallie  in 

diverse  and  sundrie  points  ; Bot  first  of  all  it  is  to  wit,  that  the  Scliireffe,  his 
depute  and  serjaud  has  na  jurisdiction  or  power  outwith  the  boundes  of  his 
awin  Schirefdome.”* * * § 

It  is  needless,  however,  to  enter  on  the  ample  details  given  by  Skene ; 
we  therefore  merely  further  give  the  following  quotation  from  Mait- 
land : — 

" The  Judge  of  this  Court,  called  Sheriff,  is  an  officer  of  great  antiquity,  and 
of  Saxon  origin  ; for  Alfred  the  Great,  King  of  England,  having,  for  the  de- 
tection of  rogues  and  the  security  of  his  people,  divided  his  kingdom  into  shires, 
hundreds,  and  tythings,  made  them  answerable  for  the  several  villanies  com- 
mitted therein,  the  first  whereof  was  so  denominated  from  the  Saxon  scire, — 
signifying  a division,  and  ffrare,  implying  a governor,  judge,  overseer,  or  col- 
lector, which,  by  corruption,  is  converted  into  Sheriff,  who  was  anciently  the 
King’s  bailiff,  who  received  his  rents  and  kept  the  peace  within  his  own  shire 
or  division.  He  has  both  a civil  and  criminal  jurisdiction, — is  judge  in  all 
crimes  except  treason  and  the  four  pleas  of  the  Crown,  viz.  murder,  fire-rais- 
ing, robbery,  and  ravishment.  But  murder  he  can  try  if  the  homicide  be  taken 
with  red  hand,— viz.  in  the  act  of  murder,— in  which  case  he  must  proceed 
against  him  Avithin  three  suns  ; and  in  theft  he  may  judge  if  the  thief  be  taken 
with  the  fang,  or  thing  stolen,  in  his  custody,  provided  it  be  only  a petty  theft 
or  robbery,  which  is  not  capital.  The  Sheriff  is  also  a Judge  of  blood  wits, 
for  which  he  can  only  fine  in  a pecuniary  mulct  of  fifty  pounds  Scotish,  unless  the 
crime  be  greatly  aggravated  by  the  character  of  the  person  on  whom  it  was 
committed,  or  circumstances  of  time  or  place  ; and  in  case  of  contumacy,  may 
fine  to  the  amount  of  L.IO  Scotish .”+ 

In  regard  to  a royal  burgh,  it  is  also  said  by  a very  high  authority,^ 
that  “ it  continues  to  enjoy  a jurisdiction,  not  only  civil,  but  criminal,  as 
ample  as  Sheriffs  now  have,  or  as  barons  or  lords  of  regality  formerly 
had  ; for  by  the  act  20  Geo.  II,,  all  jurisdictions  and  privilege  vested  in 
any  royal  borough  are  reserved  in  their  full  extent.” 

Another  very  high  authority§  remarks  that — 

“ The  magistrates  of  all  boroughs  have  an  inherent  power,  as  conservators  of 
the  King’s  peace  within  their  bounds,  to  repress  by  suitable  punishments  the 
inferior  transgressions  against  the  quiet  police,  or  good  order  of  the  town.  But 
besides  this,  to  some  of  the  greater  boroughs,  such  as  Edinburgh,  Glasgow,  and 
Aberdeen,  a right  of  Sheriffship  is  attached,  under  Avhich  the  magistrates  of  the 
borough  enjoy  the  like  jurisdiction  within  the  royalty  as  the  Sheriff  does  over  the  county 
in  its  lajuhcard  parts.” 


* De  Verborum  Significatione,  1597.  Schireff. 

t Maitland’s  History  of  Edinburgh,  p.  428. 

J Erskine’s  Institutes.  Ivory,  Ed.  1828,  vol.  i,  p.  89. 

§ Alison’s  Criminal  Law,  1833,  p.  61. 


EDINBURGH  DIFFERENT  FROM  OTHER  ROYAL  BURGHS.  JO 

By  the  Riot  Act,  1 Geo.  I.,  c.  5,  “ the  persons  whom  tlie  statute  au- 
thorises to  make  proclamation  are,  for  the  Counties,  any  one  Justice  of 
Peace,  or  Sheriff,  or  under  Sheriff,  and  for  a Burgh,  any  Justice  of  Peace 
for  the  same,  or  the  IMayob,  Bailiff,  or  other  head  officer.” 

All  these  indicate  a distinction  between  the  local  authorities  in  the 
County  and  the  City.  But  we  have  farther  to  say  in  regard  to  Edin- 
burgh, that  it  stands  in  a different  position  from  any  other  burgh  in 
this  kingdom,  in  being,  and  in  having  been  ahcays  regarded  as,  a “ Shire 
or  County  within  itself,  distinct  from  the  shire  of  Mid-Lothian,  called 
the  shire  of  Edinburgh,”  and  these  two  are  in  effect  as  distinct  in  all  re- 
spects as  any  other  “ two  shires  in  the  kingdom,” — a distinction  which 
probably  originated  from  Edinburgh  being  the  Capital  of  the  kingdom, 
and  its  magistrates,  from  the  time  of  King  James  III.,  having  been  per- 
petual Sheriffs  within  the  city,  and  also  appointed  to  be  justices  of  the 
peace  within  the  bounds  thereof,  some  years  before  any  justices  of  the 
peace  were  appointed  for  the  county ; and  this  distinction  is  kept  up 
to  the  present  day.  Hence  no  argument  in  favour  of  the  Sheriff’s  juris- 
diction within  the  city  of  Edinburgh  can  be  drawn  from  the  case  of  other 
burghs, — Edinburgh  having  at  all  times  been  dealt  with  as  a County, 
and  been  provided  with  its  Lieutenant  and  staff  of  office-bearers,  as  fully 
as  any  other  county  in  the  kingdom.  It  is  possible  that  powers  may 
have  been  given  by  express  statute  to  the  Sheriff  of  Mid-Lothian,  or 
that  inveterate  usage  may  have  created  them ; but  satisfied  as  we  are 
that  nothing  has  emanated  from  the  Crown,  nor  been  derived  from  com- 
mon law,  to  impair  or  infringe  upon  the  commission  which  the  Lord 
Provost  holds  from  the  Sovereign,  as  “ Lieutenant  and  Chief  Commander, 
Sheriff  and  Principal  Coroner,  within  the  city  of  Edinburgh,  liberties 
thereof,  and  lands  annexed  thereto,”  and  that  no  usurpation  of  juris- 
diction, or  rather  of  executorial  power,  however  long  continued,  if  un- 
sanctioned by  lawful  authorit}'^,  can  ever  set  aside  a regularly  constituted 
jurisdiction,  whether  in  burgh  or  out  of  it,  we  must  continue  to  maintain 
that,  at  all  events,  in  all  matters  relating  to  the  peace  and  good  order  of 
the  city,  the  I.ord  Provost  alone  has  authority,  by  himself,  or  those  en- 
trusted by  him,  to  call  out  the  civil  and  military  force,  and  to  take  the 
command  of  the  same.  Were  it  even  admitted  that  the  Sheriff  of  the 
county  of  Mid-Lothian  does  possess  some  executorial  power  within  the 
county  of  the  city  of  Edinburgh  (ivliich  we  do  not  admit),  still  he  could 
only  be  secondary  and  subordinate  to  the  Chief  Commander.  Such,  at 
least,  is  the  conclusion  to  which  we  are  irresistibly  led  by  the  examina- 
tion we  have  been  able  to  make.  Wherein  we  may  have  fallen  into  error, 
we  stand  open  to  correction.  Our  sole  object  has  been  to  ascertain,  so  far  as 
we  can,  the  rights  and  privileges  of  the  city,  and,  having  ascertained,  to 
defend  them.  We  may  have  something  yet  to  say  in  regard  to  the  claim 
of  a cumulative  jurisdiction  in  the  Justices  of  the  County. 

9tli  September  1848. 
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KXCLUSIVE  POWER  OF  OOUO  PROVOST  QUESTIONED. 


The  folloxomg  communication^  in  reply  to  the  foregoing^  appeared  in  the 
“ Witness"  of  the  date  it  bears : — 

TO  THE  EDITOR  OF  THE  WITNESS. 

11th  September  1848. 

Sir, 

1 have  perused  with  interest  the  articles  in  your  two  last  numbers, 
relative  to  the  respective  jurisdictions  of  the  Lord  Provost  and  the  Sheriff  of 
Edinburgh  within  the  bounds  of  the  city,  and,  so  far  as  regards  the  point  of 
the  cumulative  jurisdictions  of  these  oflScers,  there  seems  no  reason  to  doubt 
that  the  Lord  Provost’s  powers  are  at  least  equal  to  those  of  the  Sheriff;  but 
it  does  not  appear  to  me  that  it  has  by  any  means  been  clearly  or  conclusive- 
ly shown  that  his  Lordship’s  powers  are  exclusive  of  the  Sheriff’s.  After  stat- 
ing in  your  last  article  that  the  Lord  Provost  holds  her  Majesty’s  commis- 
sion as  Lord-Lieutenant  of  the  county  of  the  city,  being  at  the  same  time 
Sheriff,  Chief  Commander,  and  principal  Coroner  within  the  city  and  its 
liberties,  you  add, — “We  presume  that  the  Duke  of  Buccleuch  holds  a 
similar  commission  in  regard  to  the  county,  and  these  two  commissions  must 
exhaust  the  whole  authority  in  the  matter.”  If  this  be  correct,  it  seems 
necessarily  to  follow  that  the  Sheriff  is  a nonentity,  and  has  no  authority 
at  all,  for  the  Duke  of  Buccleuch  would  exclude  him  from  the  landward 
part  of  the  county  as  fully  and  effectually  as  the  Lord  Provost  would  in 
the  civic.  I presume  it  will  scarcely  be  maintained,  however,  that  the 
Sheriff  cannot  call  out  the  military,  or  the  like,  on  an  emergency  in  any 
landward  paid  of  the  county,  without  the  previous  sanction  of  the  Lord- 
Lieutenant.  In  short,  it  humbly  appears  to  me  that  the  reasoning  and 
illustration  in  your  last  article  apply  to  a comparison  of  the  juridical 
powers  of  the  two  Lorcls-Lieutenants  (the  Lord  Provost  and  the  Duke  of 
Buccleuch),  rather  than  those  of  the  Provost  and  Sheriff.  Let  it  be  kept 
in  vieAV  that  the  Sheriff  derives  his  office  and  his  powers  from  the  Crown 
direct,  and  not  merely  from  the  Lord-Lieutenant  as  Pligh  Sheriff.  As 
the  Crown  is  therefore  the  source  from  which  both  officers  derive  their 
authority  in  the  matter  at  issue,  it  seems  essential  towards  a correct  solu- 
tion of  the  question,  that  you  should  see  both  the  commission  in  favour 
of  the  Duke  of  Buccleuch,  and  that  in  favom-  of  the  Sheriff,  as  well  as 
the  one  to  the  Lord  Provost,  which  alone  you  seem  to  have  examined. 
If  your  conclusions  be  coixect,  they  would  exclude  the  jurisdiction  of  the 
Sheriff  within  the  city  in  civil  causes,  as  well  as  in  such  matters  as  the 
one  more  immediately  on  hand, — as  there  seems  no  distinction  taken  be- 
tween the  two  kinds  of  jurisdiction,  in  your  views  of  the  exclusive  powers 
of  the  Lord  Provost  within  burgh. 

The  result  of  your  discussion  of  the  subject  has  as  yet,  in  my  humble 
opinion,  only  led  to  the  conviction  that,  in  such  matters  as  the  one  that 
gave  rise  to  the  investigation,  the  respective  powers  of  the  Lord  Provost 
and  Sheriff  are  only  cumulative  or  concurrent,  and  neither  of  them  ex- 
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elusive ; and  tliat  the  fact  of  Edinburgh  city  being  also  a county,  and 
the  Lord  Provost  its  Lord-Lieutenant,  prevents  his  Lordship  from  being 
controlled  or  interfered  with  by  the  Lord-Lieutenant  of  the  landward 
county. 


I am,  &c.. 


A READER. 


P.S. — I cannot  help  adding  the  expression  of  a hope  that  it  may  be 
found  in  the  proper  quarter  that  my  views  of  the  Sheriff’s  powers  are 
correct , as  I consider  both  the  rights  and  the  protection  of  all  classes  to 
be  more  secui-e  where  a paid  Judge,  educated  in  the  law,  appointed  by 
the  Crown,  and  responsible  thereto  for  the  due  fulfilment  of  his  duties, 
has  a concurrent  jurisdiction  with  the  Provost  and  Magistrates,  than  if 
the  latter  had  sole  and  exclusive  power  in  such  cases.  AVithout  mean- 
ing the  least  disrespect  to  our  present  civic  rulers,  I think  it  cannot  be 
denied  that,  in  the  exercise  of  delicate  and  difficult  judicial  and  minis- 
terial duties,  the  respectable  burgesses  chosen  by  our  good  ten-pounders 
might  chance,  on  occasion,  to  feel  themselves  someAvhat  more  hampered, 
and  be  exposed  to  the  risk  of  being  thought  a little  less  efficient  in  the 
administration  of  the  laws  of  protection  and  obedience,  than  the  Sheriff, 
where  either  extreme  views  of  public  right,  or  morbid  or  superlatively  re- 
fined ones  of  conscience,  so  called,  might  warp  their  own  judgment,  or, 
peradventure,  have  formed  no  small  part  of  the  qualifications  that  found 
them  favour  with  their  electors,  and  so  raised  them  to  their  exalted  posi- 
tion. 


LETTER  III. 

In  our  two  preceding  Letters  we  endeavoured  to  show  that  the  city  of 
Edinburgh,  being  a county  within  itself,  with  its  full  staff  of  office-bearers, 
is  necessarily  and  exclusively  presided  over  by  its  Lord-Lieutenant,  who, 
as  Chief  Commander,  is  invested  with  supreme  authority.  We  also  said 
that  we  presumed  that  the  Dulce  of  Buccleuch,  being  Lord-Lieutenant 
of  the  county,  holds  a similar  commission,  and  that  these  mmt  exhaust 
the  whole  authority  in  the  matter.  Our  respected  correspondent,  “A 
Reader,”  calls  this  opinion  in  question,  apparently  on  the  ground  that  the 
Sheriff  holds  his  commission  from  the  Crown  direct.  Of  this  we  were 
quite  aware ; but  our  correspondent  has  entirely  overlooked  the  fact,  that 
the  Sheriff,  from  time  immemorial,  held  his  office  as  deputy  of  the 
Sheriff-Principal  of  the  county  of  Mid-Lothian,  and  was  therefore  call- 
ed Sheriff-Depute  ; and  that  although  he  now  receives  his  commis- 
sion from  the  Crown  direct,  his  office  and  its  duties  are  in  no  way 
altered.  AVe  do  not,  therefore,  question  his  right  to  call  out  the  military. 
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on  any  emergency,  witliin  the  county ; but  tlie  question  does  arise,  How 
is  he  warranted  to  take  such  a step  within  the  city,  in  the  presence  of  the 
Chief  Commander,  who  is  held  responsible  for  the  peace  of  the  city  over 
which  he  presides,  and  who  is  both  able  and  willing,  by  himself  or  those 
entrusted  by  him,  to  exercise  the  powers  and  discharge  the  duties  com- 
mitted to  him  ? In  the  one  case,  we  can  conceive  a most  proper  substi- 
tution, or  most  harmonious  co-operation.  In  the  other,  we  can  conceive 
nothing  more  likely  to  excite  jealousies,  to  introduce  confusion,  to  mar 
harmony,  and  to  disturb  the  public  peace  ; or,  in  the  language  of  one  of 
the  eminent  law  authorities  we  quoted  in  our  last,  “ the  administration  of 
the  Magistrates  might  be  embarrassed,  and  their  plans  for  the  public  in- 
terest defeated.”  It  needs  no  violent  stretch  of  imagination,  at  least  with 
a Government  hostile  to  the  liberties  of  the  people,  to  suppose  a case  in 
which  “ a paid  J udge,  educated  in  the  law,  appointed  by  the  Crown,  and 
responsible  thereto  for  the  due  fulfilment  of  his  duties,”  and,  we  may  add, 
looking  to  that  Crown  for  farther  promotion,  might  be  very  willing  to 
make  a great  show  of  zeal  and  activity,  and  to  call  out  military,  or  the 
like  ; while  another  officer,  “ a civic  ruler,  chosen  by  our  good  ten- 
pounders,”  although  holding  a commission  from  the  same  Crown,  but 
having  no  ulterior  prospects,  might  not  find  it  necessary  to  disturb  the 
quiet  of  the  city  by  any  such  display ; and  if  such  a case  might  occur 
under  an  arbitrary  and  oppressive  Government,  the  present  is  just  the 
time  when — the  Government  being  of  that  benign  and  paternal  chtwac- 
ter  which  delights  in  the  happiness  of  the  people,  and  all  classes  of  its 
officers  being  animated  by  the  same  kindly  spirit — this  question  of  juris- 
diction may  be  most  easily  adjusted.  Should  our  opinion  prove  correct, 
then,  such  a collision  of  authorities  cannot,  under  any  circumstances,  oc- 
cur; for  the  Chief  Commander  would  just  take  the  chief  command,  and 
“ all  and  every  in  the  said  shire  be  bound  to  reverence  and  obey  him.’ 
On  the  other  hand,  should  our  correspondent’s  opinion  be  approved,  then 
such  a collision  is  by  no  means  impossible,  and  we  at  least  would  tremble 
for  the  consequences  : these  might  be  serious  indeed. 

Our  respected  correspondent  seems  also  to  have  overlooked  another  of 
our  statements,  viz.,  that  the  commission  of  the  SheriflT,  whatever  it  may 
be,  being  for  the  “ County  of  Mid-Lothian,”  can  give  him  no  authority 
whatever  within  the  “ County  of  the  City  of  Edinburgh,”  and  hence, 
whatever  authority  he  may  possess  within  the  former,  that  which  he  ex- 
ercises within  the  latter  of  these  two  counties  must  be  derived  from  other 
sources  than  from  his  commission  as  SheriflT  of  the  former  ; and  we  there- 
fore desiderated  information  on  this  point.  AVe  have  said  “ it  is  possible 
that  powers  may  have  been  given  by  express  statute  to  the  Sheriff,  or  that 
inveterate  usage  may  have  created  them  ;”  and  we  Avere  hopeful  that  some 
one  would  have  pointed  out  Avhat  these  are,  and  Avhen  and  Avhere  they 
AA'ere  granted  or  created ; and  Ave  hope  that  some  one  Avill  yet  attempt 
to  do  so,  that  the  matter  may  be  thoroughly  sifted,  and  the  Avhole  question 
set  at  rest.  In  particular,  Ave  avouIJ  desire  information  as  to  the  hnv  or 
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practice  authorizing  the  calling  out  of  either  civil  or  military  force  for  the 
preservation  of  the  peace  of  the  city,  without  reference  to  the  local  autho- 
rities. We  need  not  again  refer  to  the  cause  which  gave  rise  to  our  re- 
marks : we  hav'e  referred  to  it  very  slightly  j but  we  said,  and  we  repeat, 
that,  so  far  as  we  are  aware,  no  other  instance  has  ever  occurred  of  a mili- 
tary force  being  brought  into  the  city  for  the  preservation  of  the  peace,  un- 
less by  the  authority,  and  under  the  command,  of  the  LordProvost  and  Ma- 
gistrates. Our  correspondent  we  believe  to  be  well  qualified  to  point  out 
any  such  instance,  if  it  ever  before  occurred  ; and  Ave  can  assure  him  that 
we  will  examine  with  calmness  and  candour  whatever  he  may  advance  ; 
for  we  do  not  undervalue  the  advantages  of  having  judges  learned  in  the 
laAV,  though  we  do  not  estimate  them  quite  so  highly  as  he  seems  to  do. 
It  is  not  very  long  since  Edinburgh  Avas  so  highly  favoured  as  to  en- 
joy the  administration  of  such  a Judge  ; and  many  there  be  Avho  remem- 
ber Avell  hoAv  odious  and  oppressive,  as  Avell  as  inefficient,  that  adminis- 
tration became,  and  how  all  ranks  most  cordially  united  in  shaking  oft 
the  intolerable  burden.  All  that  remember  it  Avill  admit,  that  all  the  er- 
rors committed  by  all  the  “ civic  rulers  aa’Iio  have  since  then  had  com- 
mitted to  them  “ the  exercise  of  delicate  and  difficult  judicial  and  minis- 
terial duties,”  are  not  once  to  be  named  in  comparison  Avith  the  adminis- 
tration to  which  Ave  have  referred ; and  we  frankly  confess,  that  we  Avould 
rather  have  the  peace  of  the  city  in  the  hands  of  one  “ chosen  by  our  good 
ten-pounders,”  even  though  he  should  feel  himself  a little  more  ham- 
pered, and  be  exposed  to  the  risk  of  being  thought  a little  less  efficient 
in  the  administration  of  the  laws  of  protection  and  obedience,  than  of 
such  a Sheriff  as  our  correspondent  seems  to  point  at  as  free  from  “ either 
extreme  vicAvs  of  public  right,  or  morbid  or  superlatively  refined  ones  of 
conscience.”  The  Government  of  the  country  has  of  late  been  Aery  se- 
verely tried,  and  nobly  has  it  stood  the  trial.  Lord  John  Russell  did  in- 
cur the  charge  of  being  “ hampered  and  he  Avas  thought  “ less  efficient 
than  he  might  have  been  in  dealing  with  Irish  rebels  and  English  Chart- 
ists, from  being  perhaps  troubled  Avith  at  least  “ extreme  vicAvs  of  public 
right,”  if  not  Avith  “ morbid  or  superlatively  refined  ones  of  conscience." 
But  his  forbearance  AA'as  Avisely  exercised  and  gloriously  reAAarded.  I he 
formidable  masses  melted  away,  and  the  boisterous  boastings  of  arrogance 
sunk  into  the  coAvardly  Avhinings  of  terror;  for  when  the  proper  time 
arrived,  the  apparently  “ hampered  and  less  efficient”  Administration 
put  forth  its  energies  AA'ith  Augour  and  decision,  and  the  whole  fabiic  of 
treason  and  sedition  crumbled  into  dust.  Had  A\'e  had  a Government 
free  from  such  Avholesome  scruples,  the  country  might  have  presented 
another  aspect  than  it  now  does,  and  other  fruits  might  have  been  reaped 
than  the  plentiful  harvest  now  in  course  of  being  cut  doAvn  and  gathered 
in  in  peace. 

16th  September  1848. 

R 
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Second  Communication. 

TO  THE  EDITOR  OF  THE  WITNESS. 

19th  Septemher  1848. 

Sir, 

With  reference  to  your  comments  in  your  Saturday's  number  on 
my  letter  of  the  11th,  altliough  it  is  not  in  my  power  to  furnish  you  with 
the  information  you  desiderate,  I will,  notwithstanding,  ask  the  favour  of 
a place  for  a few  additional  observations  on  the  question  of  the  Sheriffs 
right  of  jurisdiction  within  the  county  of  the  city,  as  it  appears  to  me 
that  we  have  enough  of  data  to  determine  any  question  of  real  impor- 
tance in  the  discussion. 

By  the  jurisdiction  act  of  1748,  referred  to  by  Mr  Reddie  of  Glas- 
gow in  his  opinion,  to  which  you  allude,  “ no  High  Sheriff  or  Stewart 
can  hereafter  judge  personally  in  any  cause.  One  Sheriff  or  Stewart- 
Depute  is  to  be  appointed  by  the  King  in  every  shire,  -who  must  be  an 
advocate  of  three  years’  standing.”  I quote  from  JMr  Erskine’s  Prin- 
ciples of  the  Law  of  Scotland,  both  for  brevity’s  sake,  and  because  the 
act  of  1748  does  not  happen  to  be  at  my  immediate  command.  Now, 
looking  at  this  enactment,  it  appears  plain  to  me,  either  that  the  Sheriff 
of  Edinburgh  must  be  Sheriff-Depute  of  the  shire  of  the  city,  or  that  the 
civic  shire  is  without  a Sheriff-Depute  at  all ; for  certainly  there  is  no 
other  advocate  of  three  years’  standing  appointed  by  the  Cromi  to  that 
office  wdthin  it.  I should  suppose  the  law  officers  of  the  Croum  are 
entitled  to  the  presumption  that  they  have  been  sufficiently  careful  to 
adapt  the  scope  and  terms  of  the  Sheriff’s  commission  to  the  territory 
over  which  it  ■was  assuredly  meant  to  extend,  and  in  civil  and  criminal 
matters  is  daily  exercised.  But  even  if  it  should  be  found  that  the 
Sheriff  s commission  is  expressly  limited,  as  you  seem  to  infer,  to  the 
“ county  of  Mid-Lothian,”  that  omission,  however  it  might  affect  the 
past,  would  not  at  all  affect  the  abstract  question  now  desired  to  be  de- 
termined ; because,  if  the  city  be  “ a county  within  itself,  wdth  its  full 
staff  of  office-bearers,”  it  must,  in  compliance  with  the  act  of  1748,  have, 
like  other  counties,  its  Sheriff-Depute  appointed  by  the  Crown,  in  the 
person  of  an  advocate  of  three  years’  standing ; so  that,  either  in  the  per- 
son of  the  present  Sheriff,  or  another,  that  office,  if  hitherto  vacant,  must 
be  filled  up  ; and  the  issuing  of  a new  commission  suggests  itself  as  the 
short  and  simple  remedy.  The  real  question  for  determination,  then,  is, 
AVhat  are  the  powers  of  the  Crown’s  Sheriff-Depute  of  the  civic  comity  ? 
And  the  answ'er  to  that  question  I humbly  apprehend  to  be, — they  are 
quoad  the  Lord  Lieutenantcy,  the  same  as  in  any  other  county;  and 
quoad  the  Lord  Provostship,  the  same  as  in  any  other  burgh.  Now,  it 
is  admitted  on  all  hands,  that  in  other  counties  the  Sheriff,  when  neces- 
sary, may  and  does  call  out  the  military ; and  it  is  decided  law,  that  m 
burghs  the  county  Sheriff’s  powers  are  cumulative  with  those  of  the  burgh 
magistracy.  Even  in  burghs  erected  by  the  Crown  into  special  sheriff- 
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ships  Avitliiii  themselves,  the  jurisdiction  of  the  magistrates  of  sucli  burghs 
is  only  cumulative  with,  not  exclusive  of,  that  of  the  county  Sherilf.  It 
thus  appears  clear  to  me  that,  independently  of  the  civic  Lord-Lieu- 
tenant and  burgh  magistracy,  the  civic  shire  of  Edinburgh  must  have  a 
Sheriff-Depute  of  the  Crown  personified  by  an  advocate  of  three  years’ 
standing,  and  whose  powers,  both  judicial  and  ministerial,  must  just  be 
the  same  as  those  of  other  county  Sheriffs  in  their  counties,  and  the 
burghs  within  the  same.  If  so,  it  follows  that  he  has  power  of  his  o^vn 
authority  to  call  out  the  military  when  necessary. 

Perhaps  I should  close  here  ; but  as  your  article  of  Saturday  deals 
mainly  with  the  question  of  the  comparative  expediency  of  an  exclusive 
poAver  in  the  Provost,  or  a concurrent  poAver  in  both  the  Provost  and 
Sheriff  (caused,  I admit,  by  the  postscript  to  my  last  letter),  I may  take 
leave  to  add,  that  you  have  failed  to  convince  me  either  of  the  difficulty 
or  the  danger  in  the  poAver  being  concurrent ; and,  be  it  remembered,  I 
claim  for  the  Sheriff  no  exclusive  powers.  If  such  cities  as  GlasgOAv, 
and  the  other  principal  toAvns  of  Scotland,  can  be  governed  Avith  such  a 
concurrent  poAver,  I see  no  reason  whatever  to  dread  its  application  to 
Edinburgh ; neither  do  I see  any  greater  risk  of  collision  betAveen  the 
Lord-Lieutenant  of  a civic  county  and  the  Sheriff,  than  betAveen  the 
Lord-Lieutenant  of  any  other  county  and  its  Sheriff.  The  concun-ent 
prerogative  just  makes  Edinburgh  like  its  civic  neighbours ; the  exclu- 
sive Avould  make  it  the  exception ; Avhile  the  fact  of  the  city  being  a 
county  gives  its  Lord-Lieutenant  the  same  poAver  in  a comparison  Avith 
the  Sheriff  as  the  Lord-Lieutenants  of  other  counties  have  in  a similar 
comparison  Avith  the  same  officer. 

Nor  can  I admit  the  aptitude  of  your  allusion  to  the  mild  but  efficient 
SAvay  of  Lord  John  Russell  in  regard  to  Ireland  as  an  illustration  of  the 
preference  of  your  principle  over  mine.  In  the  first  place,  I humbly 
think  that  a “ paid”  Prime  Minister,  “ appointed  by  the  CroAAn,  and 
responsible  thereto  for  the  due  fulfilment  of  his  duties,  bears,  to  say  the 
least,  as  much  analogy  to  a Sheriff-Depute  chosen  by  the  CroAvn,  as  to 
a burgh  Magistrate  chosen  by  the  constituency.  For  observe,  that  the 
civic  Lord-Lieutenantcy  is  claimed  by  the  Lord  Provost  ex  officio  as  mat- 
ter of  rirjht^  so  that  his  promotion  to  that  honour  originates  with  the 
“ good  ten-pounders”  as  much  as  the  Provostship.  In  the  second  place, 
Avhen  you  remind  me  that,  before  Lord  John  Russell  s foibearance  to- 
Avards  Ireland,  “ the  formidable  masses  melted  away,  and  the  boisterous 
boastings  of  arrogance  sunk  into  the  cowardly  whinings  of  terror,”  you 
impose  upon  me  the  necessity  of  asking  the  question,— Were  the  mili- 
tary not  even  called  out  ? AVas  Lord  John’s  forbearance  both  the  sole 
and  supreme  instrument  used  to  bring  about  so  desiiable  a consumma- 
tion ? Had  the  Aveapons  of  his  soldiers,  or  their  confreres  the  armed 
police,  no  share  at  all  in  reducing  these  same  formidable  masses  to  the 
melting  mood  ? I feel  as  happy  as  you  can  do,  and  so,  I doubt  not,  do 
both  our  respected  and  judicious  Lord  Provost,  and  learned  and  liberal 
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Sheriff,  in  knowing  that  these  necessary  hut  disagreeable  agents  did  not 
require  to  do  very  much  in  the  business ; for,  happily,  Avith  the  Irish 
rebels  as  Avith  our  own  civic  rioters,  a sight  of  the  Queen’s  executors  Avas 
about  enough  to  satisfy  them  that  the  administrators  of  law  and  order 
Avere  in  earnest,  and  that  peace-breaking  and  rebellion  are  pastimes  not 
permissible  in  a free  but  Avell -governed  country. 

Do  me  not  the  injustice  to  suppose,  from  these  fsAv  observations,  in 
ansAver  to  your  comments  on  the  expediency  question,  that  you  have  ad- 
mitted a con-espondence  with  an  admirer  of  the  arbitrary  exercise  of  the 
regal  poAver.  I dislike  that  as  much  to  the  full  as  the  indiscretions  of 
the  popular ; and  the  present  aspect  of  the  Avorld  abundantly  proves  that 
a despotism  may  take  its  rise  in  either.  I confess,  however,  that  the 
concuiTent  prerogatives  I here  advocate  protect  the  inhabitants,  by  their 
mutual  influential  action,  from  the  errors  of  either  extreme,  and  preserv'e 
order  and  efficiency  Avithout  oppression. 

I conclude  by  humbly  repeating,  that  I am  unable  to  see  either  law  or 
expediency  for  excluding  Edinburgh  (vicAved  either  as  a city  or  a civic 
county)  from  being  subjected  to  the  same  extent  of  cumulative  juris- 
diction by  a Sheriff-Depute  of  the  CroAvn  as  other  cities  and  counties 
are. 


I am,  &c.. 


A READER. 


LETTER  lY. 


We  someAvhat  regret  that  our  respected  correspondent,  Avhom  Ave  still 
believe  to  be  Avell  qualified  to  furnish  the  information  Ave  desire,  has  not 
favoured  us  so  far.  If  indeed  it  be  not  in  his  poAver,  Ave  can  but  lament 
it,  and  hope  that  some  one  of  the  learned,  Avho  are  of  opinion  that  the 
Sheriff  of  the  county  of  Mid-Lothian  has  ample  poAver  to  call  out  the 
military,  and  take  the  command  Avithin  the  county  of  the  city  of  Edin- 
burgh, without  reference  to  the  local  authorities,  will  favour  us  Avith 
the  grounds  of  that  opinion ; for  Ave  deem  it  no  slight  matter  to  intro- 
duce the  military,  horse  and  foot,  into  a peaceful  city  on  any  occasion ; 
and  in  this  country  no  man  may  do  so,  unless  duly  authorized,  either 
by  commission,  express  statute,  or  common  kiAV.  Our  anxiety  to  have 
this  very  clearly  understood  arises  not  merely  from  a Avish  that  the  city 
authorities  may  be  placed  in  the  position  in  Avliich  they  ought  to  be,  for 
the  dignity  and  honour  of  the  city,  but  for  the  preservation  of  its  peace, 
and  that  not  only  in  such  cases  as  that  of  resistance  to  the  execution  of 
a warrant,  but  in  such  cases  as  recently  occurred  in  Avhat  AA^ere  called  the 
Chartist  riots.  Those  Avho  had  an  opportunity  of  Avitnessing  the  proceed- 
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ings  must  be  quite  aware  of  the  necessity  of  there  being  a very  clear  and 
distinct  understanding  in  this  matter ; and  the  opinion  of  Mr  Reddie 
will  be  admitted  as  decisive  of  that  part  of  our  assertion,  that  within  his 
OW71  tei'vitoi'y  the  Provost  in  all  burghs  is  the  highest  official.  We 
maintain,  however,  that,  in  Edinburgh  at  least,  he  is  not  only  the  high- 
est, but  that  his  authority  as  Sheriff-Principal,  in  maintaining  the  peace 
of  the  city,  is  exclusive. 

Our  correspondent  refers  to  the  jurisdiction  act  1748,  and  thinks  he 
has  thus  settled  the  matter.  As  he  does  so  without  having  consulted  the 
act,  we  thought  it  the  more  needful  to  examine  it  for  ourselves  ; and, 
without  further  discussing  the  question  at  present,  would  just  direct  at- 
tention to  the  following  clauses  or  sections  of  that  act.  The  Jh'st  of 
these  reserves  absolutely  all  rights  belonging  to  royal  burghs.  The 
second  reserves,  but  not  absolutely^  the  rights  of  burghs  of  regality  or  of 
barony,  and  expressly  declares  these  to  be  cumulative  only.  The  distinc- 
tion or  contrast  is  very  plain,  and  very  significant ; and  we  cannot  help 
thinking  that  Mr  Reddie  had  not  these  sufficiently  before  him  when  he 
gave  his  opinion.  If  the  jurisdiction  was  exclusive  before  the  passing  of 
this  act,  it  remains  so  still.  Moreover,  the  act  is  not  exactly  as  quoted 
by  our  correspondent,  viz.  that  “ one  Sheriff  or  Stewart-Depute  is  to  be 
appointed  by  the  King  in  every  shire.”  The  words  of  the  clause,  w hich 
is  the  29th,  regulating  the  Sheriff  Courts,  are, — “That  there  shall  be  but 
one  Sheriff-Depute  or  Stewart-Depute  in  every  county,  shire,  or  stew- 
artry  in  Scotland,” — a limitation  obviously  designed  to  lessen  the  chances 
of  collision  betw^een  authorities,  and  not  to  compel  the  appointment  of 
one.  In  point  of  fact,  one  was  not  appointed  for  every  shire  ; for  in  the 
following  year  another  act,— cap.  19,  1748,— was  passed,  permitting  cer- 
tain Sheriffs  wdio  had  been  appointed  to  two  counties  to  reside  only  two 
months  in  each,  instead  of  four.  It  is  true,  as  stated,  that  no  Pligh 
Sheriff  or  Stewart  could,  after  the  25th  of  March  1748,  “judge  person- 
ally in  any  cause,  civil  or  criminal,  within  his  shii'e  or  stewaitry , but 
this  refers  only  to  the  judicial,  not  the  ministerial  function,  and,  besides, 
can  have  no  reference  to  royal  burghs,  from  which  the  operation  of  the  act 
is  specially  excluded.  The  act  is  cap.  43  of  the  acts  passed  in  1 747,  to 
take  effect  from  25th  March  1748,  just  a century  ago.  On  that  day  (he 
“ heritable  jurisdictions”  w'ere  to  be  “ abrogated,  taken  aAvay,  and  totally 
dissolved  and  extinguished;”  but  certain  exceptions  were  made;  and 
these,  without  further  remark,  we  now'  call  attention  to.  And,  fiist,— - 

Section  26  declares, — 

“ Provided  always,  and  it  is  hereby  further  enacted,  that  nothing  in  this  act 
sliall  extend,  or  be  construed  to  extend,  to  take  away,  extinguish,  or  prejudice 
any  jurisdiction  or  privilege  by  law  vested  in  or  competent  to  the  corporation 
or  community  of  any  royal  boroiajh  in  Scotland,  and  that  all  such  jurisdictions, 
privileges,  and  immunities,  as  are  by  law  vested  in,  or  competent  to,  such  lojal 
boroughs,  or  any  of  them,  whether  within  or  without  the  rojalty  of  such 
boroughs  respectively,  are  and  shall  be  saved  and  reserved  entire  to  them,  or 
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any  of  tliem,  in  such  and  the  same  manner,  to  all  intents  and  purposes,  as  if 
this  act  had  not  been  made.” 

And  secondly,  to  bring  out  the  contrast,  section  27  declares, — 

“ Provided  always,  and  it  is  hereby  further  enacted,  that  nothing  in  this  act 
contained  shall  extend,  or  be  construed  to  extend,  to  take  away,  extinguish,  or 
prejudice  any  jurisdiction,  authority,  or  privilege,  by  law  vested  in  or  compe- 
tent to  the  corporation  or  community  of  any  burgh  of  regality  or  of  barony  in 
Scotland,  or  to  the  magistrates  of  any  such  burgh  respectively,  which  are  inde- 
pendent of  the  lord  of  regality  or  barony  respectively,  except  any  pow'er  or  pri- 
vilege of  repledging  from  the  Sheriffs’  or  Stewarts’  Court,  or  any  other  of  the 
King’s  Courts  ; and  from  and  after  the  said  25th  March  the  jurisdiction  hereby 
reserved  to  such  corporation  or  community,  or  the  magistrates  thereof,  shall  be,  and 
be  deemed  and  taken  to  be,  cumulative  onlyf 

Our  chief  design  in  the  present  article,  hoAvever,  is  to  point  out  the  ex- 
clusive nature  of  the  jurisdiction  of  the  Justices  of  the  Peace  of  the 
County  of  the  City  within  its  limits,  and  the  entire  exclusion  of  the  Jus- 
tices of  the  County  of  Mid-Lothian  from  all  participation  therein.  We 
do  not  believe  that  the  gentlemen  of  the  county  have  any  anxiety  to  ex- 
tend their  jurisdiction  heyond  the  limits  of  their  own  county,  or  to  inter- 
fere in  any  way  with  their  brethren  in  the  city ; and  assuredly  no  such 
reasons  as  may  he  adduced  in  favour  of  a cumulative  jurisdiction  in  the 
Sheriff  can  he  adduced  in  favour  of  such  an  interference  on  the  part  of 
the  Justices,  who  are  not  more  learned  in  the  law  than  their  brethren  of 
the  city.  But  such  disputes  arose  more  than  a century  ago ; and  the 
distinction  between  the  city  and  the  county  is  still  occasionally  apt  to  be  | 
overlooked.  We  therefore  observe, 

1st,  That  in  the  Treaty  of  Union,  the  twenty-first  article  is  as  fol- 
lows : — 

“ That  the  rights  and  privileges  of  the  royal  burghs  in  Scotland,  as  they  now 
are,  do  remain  entire  after  the  Union,  and  notwithstanding  thereof.” 

2d,  In  1707  an  act  was  passed  for  “rendering  the  Union  of  the  two 
kingdoms  more  entire  and  compleat.”  The  second  section  of  that  act 
gave  authority  for  appointing  Justices  of  the  Peace  in  every  shire,  en- 
larging their  powers,  &c. ; and  by  sec.  3 it  is  provided, 

“ That  nothing  in  this  act  contained  shall  be  construed  to  alter  or  infringe 
any  rights,  liberties,  or  privileges  heretofore  granted  to  the  city  of  Edinburgh, 
or  to  any  other  royal  burgh,  of  being  Justices  of  the  Peace  within  their  respec- 
tive bounds.” 

3d,  In  our  first  letter  (p.  7),  >ve  stated  that  disputes  on  this  subject 
having  nevertheless  occurred,  the  matter  was,  by  her  Majesty  Queen 
Anne,  through  the  Earl  of  Sunderland,  formally  committed  to  Sir  Da^dd 
Dalrymple,  Bart.,  the  Lord-Advocate  of  the  day,  to  make  a full  repre- 
sentation of  the  state  of  the  case.  Sir  David  accordingly  intimated  his 
orders  to  both  parties,  and  got  from  them  what  information  they  could 
give  him  for  justifying  their  pretensions;  and  the  following  extracts  give 
us  the  result.  These  are  so  very  decisive,  and  bear  so  directly  on  the 
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whole  question,  that  we  shall  not,  at  this  stage  of  the  discussion,  weaken 
their  force  by  adding  any  comments  of  our  own 

“ In  the  year  1617,  Justices  of  Peace  were  settled  by  act  of  Parliament 
throughout  the  whole  kingdom  of  Scotland,  and  all  the  shires  thereof,  and  par- 
ticularly in  the  shire  of  Mid-Lothian,  commonly  called  the  shire  of  Edinburgh, 
because  the  city  of  Edinburgh  is  therein  situate,  and  the  head  burgh  of  the 
same. 

“ But  the  city  of  Edinburgh  being  the  capital  of  the  kingdom,  and  its  Ma- 
gistrates, from  the  time  of  King  James  the  Third,  having  been  perpetual 
Sheriffs  within  the  City,  and  also  appointed  to  be  Justices  of  Peace  within  the 
bounds  thereof,  some  years  before  any  Justices  of  Peace  were  appointed  for  the 
shire,  the  City  of  Edinhtirgh  hath  always  been  reckoned  as  a shire  or  county  within  it- 
self, distinct  from  the  shire  of  Mid-Lothian,  called  the  shire  of  Edinburgh  ; and 
these  two  are  in  effect  as  distinct  in  all  respects  as  any  other  two  shires  in  the  king- 
dom, save  that  the  City  of  Edinburgh,  being  situate  in  the  said  shire,  the  whole 
Courts  of  the  shire  are  kept  and  held  within  Edinburgh,  and  have  the  use  of 
the  Parliament  House  and  of  the  prisons  there. 

“ By  all  w'hich  it  appears  that  these  two  jurisdictions, — viz.  that  of  the  Jus- 
tices of  the  City  of  Edinburgh,  and  that  of  the  Justices  of  the  Shire  of  Edin- 
burgh,—are  distinct  both  in  their  constitution  and  nomination,  and  in  the  bounds 
of  their  jurisdictions,  and  that  they  have  no  concurrence,  nor  is  there  any  ground 
for  a cumulative  jurisdiction, — the  situation  of  the  city  within  the  shire,  and  its 
being  the  head  burgh  thereof,  giving  only  to  the  Justices  of  the  shire,  as  to 
the  other  Judges  thereof,  the  liberty  of  keeping  and  holding  their  courts  with- 
in Edinburgh,  and  the  use  of  the  Parliament  House  and  prisons  there,  as  hath 
been  said.” 

***** 

“ The  City  of  Edinburgh  being  the  common  place,  as  said  is,  of  the  meetings 
both  of  the  Justices  of  the  shire  and  of  the  Justices  of  the  City,  hath  occasioned 
of  late  some  contests  ; but  the  Justices  of  the  shire  having  no  cumulative  juris- 
diction within  the  bounds  of  the  city,  it  is  hoped  that  these  contests  are  over  ; 
and  the  Magistrates  of  Edinburgh  are  content  that  the  same  regulation  be  ob- 
served in  this  matter  that  is  observed  and  practised  in  England  betwixt  the 
Justices  of  the  City  of  London  and  the  Justices  of  the  adjacent  counties,  and 
shall  ever  be  willing  to  keep  the  same  good  corresjoondence  with  the  Justices 
of  Mid-Lothian  and  all  the  other  County  Justices  of  the  kingdom.” 

23d  September  1848. 


LETTER 


V. 


In  the  discussion  of  this  important  question,  our  great  object  has  been 
not  merely  to  vindicate  the  authority  of  the  Chief  Magistrate  of  the  city 
from  the  slight  which  w'e  conceived  to  have  been  cast  upon  it  by  the  pro- 
ceedings of  the  Sheriff  of  the  county,  but  also  to  ascertain  whether  and 
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how  far  the  learned  and  honourable  Sheriff  had  right  to  interfere  in  any 
manner  of  way  within  the  city.  W e have  seen  that  the  city  of  Edin- 

burgh is  a “ county  within  itself,  distinct  from  the  shire  of  Mid-Lothian, 
called  the  shire  of  Edinburgh,”  possessing  a complete  staff  of  office-bear- 
ers, and  entirely  separate  courts  ; and  we  have  been  very  desirous  of  find- 
ing out  the  grounds  on  which  the  Sheriff  rests  his  claim  to  the  exercise 
of  a co-ordinate  or  cumulative  jurisdiction.  Our  search  for  these  has 
hitherto  proved  abortive  ; for  we  have  not  been  able  to  discover  any  sta- 
tute conferring  such  powers,  or  any  decision  of  the  Supreme  Courts  recog- 
nising their  exercise.  The  former  we  are  inclined  to  regard  as  the  only 
legitimate  source  of  such  authority ; for  our  Supreme  Courts  have  no  power 
but  what  they  themselves  derive  from  the  higher  authority  which  created 
them,  and  the  supreme  legislative  bodies  wliich  enact  the  laws  of  the 
realm.  Were  they  even  to  sustain  their  own  jurisdiction  in  such  mat- 
ters, and  decide  in  favour  of  the  Sheriff,  we  should  yet  demur  to  the  doc- 
trine which  would  sanction  the  setting  aside  any  one  of  the  provisions  of 
a solemn  Treaty  of  Union  between  two  independent  nations  by  the  deci- 
sion of  a court  of  law,  or  anything  short  of  an  act  passed  by  the  supreme 
legislature  of  the  united  kingdom,  after  due  deliberation,  and  with  con- 
sent of  parties.  And  it  is  one  of  the  provisions  of  the  Treaty  of  Union, 
“ that  the  rights  and  privileges  of  the  royal  bux’ghs  in  Scotland  as  they 
now  are,  do  remain  entire  after  the  Union,  and  notwithstanding  thereof." 

We  have  waited  a considerable  time  in  the  hope  that  some  one  or  other 
of  the  many  accomplished  gentlemen  learned  in  the  law,  resident  in  this 
city  or  elsewhere,  would  have  favoured  us  with  information  which  would 
have  cleared  up  the  difficulty,  or  have  afforded  us  the  means  of  acquirmg 
it  for  ourselves  ; but  no  communication  of  any  kind  has  reached  us  on  the 
subject ; and  our  respected  correspondent  has  not  afforded  us  the  aid  we 
had  hoped  to  receive  at  his  hands.  W e regret  this  much  ; for  we  repeat 
again,  that  “ it  is  possible  that  powers  may  have  been  given  by  express 
statute  to  the  Sheriff’,  or  that  inveterate  usage  may  have  created  them  and 
most  gratefully  would  we  have  received  any  modicum  of  information,  how- 
ever small,  with  which  those  interested  in  the  subject  might  have  fa- 
voured us ; but,  in  the  absence  of  all  such  information,  we  have  been  com- 
pelled to  examine  for  ourselves  those  acts  which  seemed  to  bear  upon  the 
subject,  in  order  that  we  might,  if  possible,  arrive  at  a satisfactory  solu- 
tion of  the  question  ; and  shall  noAV  lay  before  our  readers  the  result  <if 
our  examination. 

We  have  already  referred  to  the  Treaty  of  Union  passed  in  the  fifth 
year  of  Queen  Anne,  a.d.  1706,  and  forming  the  eighth  chapter  of  the 
statutes  of  that  year,  and  to  the  reservation  of  the  rights  of  royal  burghs 
contained  in  the  26th  article  of  the  Treaty ; and  we  need  not  recur  to  it. 
We  have  also  referred  to  another  act  passed  in  the  following  year,  for 
rendering  the  union  of  the  two  kingdoms  more  complete.  In  the  third 
clause  of  this  act,  another  special  reservation  of  the  rights  of  Edinburgh 
and  other  royal  burghs,  in  the  matter  of  justices  of  the  peace,  is  to  bo 
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found.  No  other  uct  appears  to  have  been  passed  in  relation  to  the  juris- 
diction of  the  difterent  Courts,  until  the  celebrated  Jurisdiction  Act  of 
last  century,  by  Avhich  some  very  sweeping  changes  were  made,  and  in 
which  regulations  were  laid  down,  relating  to  the  Sheriff  Courts  of  Scot- 
land. This  act,  which  will  he  found  in  the  seventh  volume  of  the  Sta- 
tutes at  Large,  4to  ed.  1764,  p.  61,  forms  the  43d  chapter  of  the  Statutes 
1747  ; and  to  it  Mr  Reddie,  in  his  letter  of  the  25th  August  last  to  the 
Lord  Provost  of  Glasgow,  read  at  a meeting  of  the  Town  Council  of 
that  city  of  14th  September,  specially  refers,  as  the  act  under  which  “ the 
Sherifis-Depute  of  counties  thereby  established  have,  as  it  is  called  in 
Scotch  law  language,  a cumulative  jurisdiction  with  the  Provost  and  other 
Magistrates  of  royal  burghs,  both  in  civil  and  criminal  matters;  and  may, 
if  found  necessary,  call  out  the  militaiy  within  the  territory  of  the  burgh, 
as  well  as  the  Provost,  in  aid  of  the  civil  pow'er.”  It  may,  how'ever,  in 
answer,  be  quite  sufficient  to  refer  to  the  twenty-sixth  section  of  the  act, 
by  which  royal  burghs  are  specially  protected  from  its  operation, — their 
“jurisdiction,  privileges,  and  immunities,”  whether  within  or  without  the 
royalty,  being  reserved  as  entire  “ as  if  this  act  had  not  been  made."  It 
is  impossible  for  language  to  be  more  precise,  or  for  any  conclusion  to  be 
more  clearly  deducible,  than  this,  that  if  the  Sheriff  had  not  a cumulative 
jurisdiction  prior  to  the  passingof  that  act,he  derived  none  from  it.  Erskine, 
in  his  Institutes,  referring  to  this  reservation, — Ivory,  ed.  1828,  vol.  i.  p.  89, 
— says,  “ But  this  jurisdiction  is  only  cumulative  with,  not  exclusive  of, 
that  of  the  Sheriff.  For  Sheriffs  have  also  the  cognizance  of  all  questions 
arising  within  the  bounds  of  the  erected  lands,  except  such  as  are  more 
closely  connected  with  the  public  order  or  police  of  the  burgh,  in  which, 
if  the  Sheriff,  who  may  be  possibly  a stranger  to  its  condition,  were  al- 
low’ed  to  judge,  the  administration  of  the  Magistrates  might  be  embarras- 
sed, and  their  plans  for  the  public  interest  defeated.”  It  w'ould  have  been 
useful  if  the  learned  author  had  here  stated  particularly  the  grounds  of 
his  opinion.  He  appears  to  refer  to  the  erection  of  minor  portions  of  a 
coimty  into  a regality  or  barony,  in  Avhich  the  Sheriff  obtained  a cumula- 
tive jurisdiction  by  the  statute  referred  to,  the  poAver  of  re- pledging  from 
his  or  any  other  of  the  King’s  Courts  being  taken  aAvay,  and  the  jurisdic- 
tion reserved  declared  “ to  be  cumulative  only.”  These  grounds,  hoAv- 
ever,  he  has  not  stated ; and  thus  Ave  are  throAvn  back  upon  the  act  itself, 
Avhere  Ave  find  no  such  limitation.  There  the  reservation  is  entire  and 
unqualified  in  regard  to  all  royal  burghs  ; and  a fortiori  this  reservation 
must  be  effectual  in  the  case  of  Edinburgh,  Avhich,  as  Mr  Reddie  admits, 
stands  in  a peculiar  position  as  a Sherifldom  and  County  Avithin  itself. 
As  such,  it  is  of  too  ancient  a date  to  admit  of  any  such  interference  as 
may  exist  in  cases  Avhere  small  portions  of  a tenitory  Avere  erected  into  a 
barony  or  regality,  to  increase  the  importance  and  add  to  the  poAver  of  a 
feudal  lord. 

It  is  perhaps  unnecessary  at  present  to  pursue  the  subject  farther.  No 
8ubsoc|uent  act  of  Parliament,  so  far  as  aa  c have  been  able  to  ascertain,  has 
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directly  taken  away  that  which  the  Jurisdiction  Act  specially  reserved, 
neither  has  any  act  indirectly  accomplished  this.  In  the  act  1707,  al- 
ready referred  to,  for  rendering  the  Union  of  the  two  kingdoms  more 
complete,  the  fifth  section,  which  regulates  the  election  of  Members  of 
Parliament,  enacts  that  the  Queen’s  writs  shall  be  directed  to  the  several 
Sheriffs  and  Stewarts  of  the  respective  shires  and  stewartries ; and  in  the 
case  of  Edinburgh,  the  “ Sheriff  of  the  shire  of  Edinburgh  shall,  on  the 
receipt  of  the  writ  directed  to  him,  forthwith  direct  his  precept  to  the 
Lord  Provost  of  Edinlurgh,  to  cause  a burgess  to  be  elected  for  that 
city,”  &c. ; while  the  Parliamentary  Reform  Act  of  1832,  which  extend- 
ed the  boundaries  of  the  city  beyond  the  limits  of  the  Magistrates’  juris- 
diction, placed  the  whole  under  the  control  of  the  Sheriff.  From  this 
some  have  rather  hastily  concluded,  not  only  that  the  Sheriff  had  a cu- 
mulative jmisdiction,  but  was  in  reality  the  superior  officer.  A special 
enactment,  however,  proves  nothing,  or,  if  anything,  the  rule  to  which  it 
is  an  exception.  The  writer  of  the  article  “ Scotland,”  in  the  Encyclo- 
pwdia  Britannica  (vol.  xix.  p.  755)  says, — 

“ In  early  times  the  realm  was  divided  into  provinces,  clanships,  or  counties, 
in  each  of  which  was  a maormor,  maor,  mayor,  or  mair,  as  the  King’s  executive 
and  ministerial  officer ; and  in  every  county  or  province  there  were  divers 
judges,  each  exercising  Judicial  functions.  The  provinces  and  judicial  districts 
of  those  times,  however,  are  now  but  imperfectly  known,  and,  as  might  be  ex- 
pected, the  series  of  mayors  and  judges  cannot  by  any  means  be  made  out. 
With  respect  to  the  latter,  viz.  the  Celtic  judge,  we  have  not  traced  him  to  a 
later  period  than  the  beginning  of  the  fourteenth  century.  He  was,  in  all  pro- 
bability, extinguished  during  King  Edward’s  invasion  of  Scotland,  in  the  un- 
happy times  which  followed  on  the  death  of  King  Alexander  the  Third.  The 
Sheriff  was  then  universally  established,  and  as  that  officer  engrossed  to  himself 
the  functions  both  of  the  judge  and  the  mair,  the  former  disappeared  entirely  from 
our  annals,  whilst  the  latter  gradually  degenerated  into  the  Sheriff’s  officer, 
with  whom,  accordingly,  he  is,  to  the  present  day,  found  mixed  up  in  some  of 
the  northern  counties.” 

Such  was  the  process  of  absorption  in  counties;  and  unless  care  be 
taken  to  vindicate  the  rights  and  privileges  of  the  burghs,  the  same  pro- 
cess may  be  repeated  in  regard  to  them.  The  Sheriff,  engrossing  to  himself 
the  functions  both  of  the  judge  and  mair,”  may  become  not  only  co- 
ordinate, but  supreme,  and  the  Mayor,  or  with  us  the  Lord  Provost,  sink 
so  low  as  to  be  fit  only  to  be  a sub-officer  to  the  functionary  Avho  first 
superseded,  and  then  extinguished  him. 

In  conclusion,  we  again  repeat,  that  we  have  been  induced  to  dis- 
cuss this  subject  simply  because  Ave  regard  it  as  a question  of  “ consti- 
tutional right,”  in  which  the  inhabitants  of  this  city,  and,  indeed,  of  every 
burgh  in  Scotland,  are  deeply  interested.  One  of  these  burghs  (Stij{- 
ling),  on  one  occasion  nobly  vindicated  the  rights  of  the  burghs  in  regard 
to  the  jurisdiction  of  the  Dean  of  Guild.  In  a case  between  two  conter- 
minous heritors,  in  1752,  the  Sheriff  had  been  applied  to  by  one  of  the 
parties,  sustained  his  own  jurisdiction,  and  pronounced  a decision.  The 
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Magistrates  immediately  brought  an  action  of  declarator  before  tlie  Court 
of  Session,  the  result  of  which  was  effectually  to  exclude  the  Sheriff'  from 
all  future  interference  with  that  Court.  In  treating  the  subject,  we  have 
carefully  avoided  any  expression  which  could  interfere  with  its  full  and 
calm  discussion,  or  give  off’ence  to  any  individual.  We  do  not,  indeed, 
profess  to  have  discussed  it  fully,  but  trust  we  have  done  enough  to  call 
public  attention  to  the  subject,  and,  ere  it  be  too  late,  to  have  the  ques- 
tion satisfactorily  adjusted.  We  apprehend  that  the  civil  jurisdiction 
which  the  Sheriff"  of  J\Iid-Lothian  has  been  in  the  use  of  exercising 
within  the  city  of  Edinburgh,  was  originally,  so  far  as  not  empowered 
by  direct  statutory  authority,  an  act  of  usurpation,  arising  partly,  per- 
haps, from  not  attending  to  the  provisions  of  the  statute  of  20  Geo. 
II.  c.  43,  by  which  the  jurisdiction  of  royal  burghs  is  expressly  re- 
served, and  partly  from  not  adverting  to  the  fact  that  the  city  of  Edin- 
burgh is  a county  within  itself,  separate  and  distinct  from  the  county 
of  Mid-Lothian.  Hence,  in  exercising  jurisdiction  within  the  city  of 
Edinburgh,  the  Sheriff  would  appeerr  to  be  assuming  the  right  of  acting 
as  Sheriff  of  two  separate  and  distinct  counties.  Other  royal  burghs 
are  not  so  ; they  form  part  of  the  counties  in  which  they  are  situated  ; 
and  the  Sheriffs  of  those  counties  may  perhaps  be  entitled  to  exercise 
jurisdiction  within  them.  The  case  of  Edinburgh,  however,  is  quite 
distinct ; and  we  are  disposed  to  maintain  that  the  jurisdiction  exercised 
by  the  Sheriff  and  his  substitutes  within  the  city,  is  nithout  legal  war- 
nmt.  At  all  events,  we  object  to  any  other  than  an  officer  chosen  by 
the  citizens  themselves  presiding  over  them  in  matters  involving  the  peace 
and  good  order  of  the  city.  It  is  no  light  matter  to  bring  armed  troops 
into  contact  with  unarmed  citizens.  An  “ untoward  event”  might  lead 
to  consequences  which  it  would  be  painful  to  contemplate  ; and  that  man 
cannot  have  too  sure  a ground  on  which  to  rest,  Avho  may  require  “ indem- 
nity for  blood,  slaughter,  mutilation,  or  any  other  inconvenience”  which  may 
follow  the  course  he  may  have  regarded  it  as  his  duty  to  pursue.  At  any 
rate,  we  believe  there  can  be  little  doubt,  that  in  the  event  of  a commotion 
or  riot  within  burgh,  when  the  Lord  Provost  and  Magistrates  are  ready 
and  able  to  adopt  the  necessary  measures  for  preserving  the  peace,  any  in- 
terference in  such  a case  by  the  Sheriff  would  be  an  intrusion  into  the  pro- 
vince of  the  magistrates,  and  an  assumption  of  power  which  no  statute  or 
usage  has  warranted,  and  which  might  be  followed  by  disastrous  results. 
The  position  of  an  officer  commanding  troops  engaged  in  such  a duty 
ought  not  to  be  overlooked.  It  must  at  all  times  be  sufficiently  painful  ; 
but  where  two  civic  functionaries  claim  equal  authority,  it  must  become 
much  more  so.  Should  they  differ,  what  is  the  officer  to  do  ? Whom 
is  he  to  obey  ? Had  the  Lord  Provost,  for  example,  in  the  case  which 
gave  rise  to  these  remarks,  commanded  the  troops  to  be  withdrawn,  and 
the  officer,  preferring  to  act  on  the  authority  of  the  Sheriff',  remained, 
and  blood  been  shed,  questions  seriously  affecting  him  might  have 
arisen.  In  civil  mattei-s  no  such  harm  could  arise  from  a cumulative 
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jurisdiction,  beauise  judgments  are  taken  pericido  petentis^  and  litigants 
may  choose  their  own  forum.  In  the  executive,  however,  the  official 
acts  on  his  own  responsibility,  and  his  conduct  is  subject  to  review. 
That  no  untoward  event  occurred,  either  on  the  3d  of  July  1848,  or 
during  the  commotions  commonly  called  the  Chartist  riots,  must  be 
matter  of  sincere  congratulation  to  all,  and  to  none  more  than  to  the 
honourable  Sheriff  himself,  whose  straightforward  conduct  throughout 
afforded  satisfactory  evidence  of  purity  of  intention,  and  also  of  thorough 
conviction  as  to  the  extent  of  his  own  powers.  Satisfied,  however,  as  we 
are,  that  such  powers  do  not  exist,  and  satisfied  also  that  the  honourable 
Sheriff  has  no  desire  to  exercise  powers  without  due  authority  for  the 
same,  we  would  respectfully  urge  upon  the  constituted  authorities  of  the 
city  the  duty  of  ascertaining  and  determining  the  point  in  question,  so  as 
to  prevent  the  possibility  of  undue  interference  on  the  one  hand,  or  cold 
indifference  on  the  other.  Failing  the  constituted  authorities,  we  would 
call  upon  the  citizens  themselves  to  assert  and  maintain  the  rights,  im- 
munities, and  privileges  they  now  enjoy,  and  which  they  ought  to  trans- 
mit unimpaired  to  their  children’s  children. 


18th  November  1848. 


PAKT  II. 


The  preceding  remarks  ■were  intended  merely  to  call  attention  to  a sub- 
ject deeply  affecting  the  city  of  Edinburgh,  without  fully  discussing  it;  and, 
had  the  efforts  made  for  settling  the  question  which  gave  rise  to  them  been 
successful,  the  discussion  might  have  been  allowed  to  drop.  But  the 
Annuity  Tax  still  remains  : scenes  of  a similar  nature  may  possibly  re- 
cur, and  collisions  between  an  excited  populace  and  armed  men  may  not 
always  pass  over  so  easily  as  on  the  3d  July  1848  ; and  if  they  do,  still 
their  recurrence  cannot  fail  to  be  productive  of  evil,  while  the  danger  to 
the  community  would  be  greatly  aggi-avated  by  the  want  of  a presiding 
power,  should  a difference  of  opinion  unfortunately  happen  to  occur  be- 
tween the  authorities  of  the  City  and  those  of  the  County  as  to  the  pro- 
ceedings the  occasion  might  demand.  The  very  idea  of  such  an  occur- 
rence is  enough  to  excite  alarm,  and  to  induce  every  one  Avho  feels  at  all 
interested  in  the  peace  and  wellbeing  of  the  community  to  contribute  what 
he  can  to  prevent  it.  With  that  view,  it  is  now  intended  to  submit  a 
few  additional  statements  as  to  the  grounds  on  which  the  proposition  is 
maintained  that  the  Sheriff  of  the  county  of  Mid-Lothian,  as  such,  has 
no  legal  status  or  jurisdiction  within  the  county  of  the  city  of  Edinburgh. 

Treated  by  one  learned  in  the  law,  the  proposition  might  have  been 
discussed  in  a different  manner,  and  the  views  presented  would  have  been 
justly  entitled  to  higher  authority;  but  as  no  such  one  has  taken  up  the 
subject,  and  the  importance  of  it  cannot  well  be  over-estimated,  the  pre- 
sent attempt  to  discuss  it  may  at  least  be  pardoned.  The  time  is  favour- 
able for  the  calm  and  dispassionate  consideration  of  the  subject.  Every- 
thing is  at  present  in  peace.  Harmony  presides  over  the  deliberations 
and  actings  of  the  authorities.  Now  is  the  time  to  arrange  most  satis- 
factorily all  the  questions  which  may  arise  regarding  their  respective  juris- 
dictions and  their  powers,  and  so  to  settle  them  as  to  prevent  the  possi- 
bility of  jarring  and  collision  on  the  occurrence  of  any  emergency,  when 
union  is  strength  and  division  weakness. 

In  the  further  discussion  of  the  subject,  it  may  be  convenient  to  notice, 
—and  that  without  reference  to  the  gentlemen  at  present  holding  the  im- 
portant and  honourable  offices  in  question, — 1st,  The  powers  which  have 
been  conferred  on  the  Lord  Provost  and  Magistrates  of  the  city ; 2d,  The 
extent  of  their  jurisdiction  ; and  3d,  The  practice. 
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1st,  Tlie  powers  whicli  have  been  conferred  may  be  considered  in  re- 
gard to  the  sources  from  which  they  have  been  derived,  and  their  nature, 
as  cumulative,  or  co-ordinate,  or  exclusive. 

It  is  almost  unnecessary  to  premise,  that  it  is  very  long  since  Edin- 
burgh was  erected  into  a royal  burgh,  with  all  the  powers,  privileges, 
and  immunities  thereto  belonging.  This  will  not  be  disputed,  and  need 
not  therefore  be  proved.  It  is  otherwise  in  regard  to  its  claim  to  rank 
as  a sheriffdom,  a county  within  itself,  separate  and  distinct  from  the 
county  of  Mid-Lothian  and  all  other  counties,  equally  furnished  with  its 
staff  of  officers,  from  the  Lord-Lieutenant  do^vn wards,  its  courts,  its 
powers,  and  independence  of  control  by  any  authority  short  of  that 
which  erected  it  into  a sheriffdom,  as  perfect  as  that  of  any  other  county 
in  Scotland.  This  has  been  denied  by  some,  while  others  have  gone  so 
far  as  to  maintain  that  its  powers  are  subordinate  to  those  of  the  Sheriff 
of  the  comity  of  Mid-Lothian. 

A cursory  glance  at  some  of  the  charters  granted  to  the  city  Avill  suffice 
to  show  how  the  matter  stands  in  this  respect.  These  charters  are  nu- 
merous, and  form  a succession  of  titles  valid  and  effectual.  The  first  to 
which  attention  may  be  directed  is  that  granted  by  King  James  the 
Third,  of  date  16th  November  1482. 

In  this  charter,  a copy  of  which  will  be  found  in  the  Appendix,  No. 
I.,  his  Majesty  sets  forth  that,  for  certain  causes  therein  specified,  he 
gave,  granted,  and  perpetually  confirmed,  to  the  Provost,  Bailies,  Clerks, 
Councillors,  and  community  for  ever, — 

" That  they  and  their  successors  should  luive  the  office  of  Sheriff  icithin  themselves 
in  the  said  burgh  for  ever.”  “ That  the  Provost  of  the  said  burgh,  whenever 
he  was  chosen  and  to  be  chosen,  should  cdways  he  Sheriff  within  the  said  burgh  ; and 
that  the  said  Bailies  of  the  said  burgh,  chosen  and  to  be  chosen,  were,  and  should 
be,  his  Sheriff-Degnites  conjointly  and  severally  for  ever  ; with  full  power  to  the 
said  Sheriff  and  his  Deputes,  conjointly  and  severally,  to  appoint,  begin,  fence,  hold,  and 

continue,  a Sheriff  CouH  or  Courts  within  the  said  burgh  “ and  to 

manage  and  exercise  all  and  sundry  other  things  within  themselves  and  the 
said  burgh,  which  are  known  to  appertain  to  the  office  of  a Sheriff  by  law  or 
the  custom  of  the  kingdom.”  And  “on  account  of  the  confluence,  arrival,  and 
coming  of  strangers  from  other  nations,  to  the  said  burgh,  as  the  chief  burgh  of 
the  kingdom,  using  and  occupying  merchandise,”  power  is  given  to  hold  a 
“ peremptory  Court  of  twenty-one  days,”  to  be  holden  at  all  times  in  the  year 
“ as  necessity  required,  without  frivolous  exceptions,  dilatory  pleas,  or  counter- 
pleas, or  holydays.”  ....  Power  also  is  given  “ to  frame,  make,  and  or- 
dain statutes  and  acts  within  the  said  burgh,  for  the  good  government  and  com- 
mon well  thereof.”  ....  All  which  liberties  and  privileges  were  granted 
“ to  be  held  in  fee  and  heritage  for  ever,  freely,  quietly,  fully,  wholly,  honour- 
ably, well  strictly  charging  all  and  sundry  Justiciars,  Sherifls 

outward,  and  other  officers,  lieges,  and  subjects,  and  others  having  interest,  or 
that  may  have  interest,  present  and  to  come,  that  none  of  them  should  presume 
to  come  in  the  contrar  of  the  foresaid  donations  and  grants,  under  all  pain  that 
they  might  incur  against  the  King’s  Majesty.” 

By  this  cliarter  the  most  ample  powers  were  conferred  upon  the  burgh, 
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Tvhicli  was  erected  into  a sLerifl'dom  within  itself,  with  full  authority 
to  hold  Courts,  to  issue  mandates,  and  to  do  everything  Avhich  law  or 
custom  authorized  a Sheriff  to  do.  It  is  difficult  to  conceive  anything 
more  distinct  than  the  terms  in  which  these  powers  are  conveyed,  and 
the  care  which  is  taken  to  exclude  all  interference  with  their  exercise. 
The  burgh  had  rendered  essential  service  to  the  king,  and  in  his  grati- 
tude, and  as  a testimony  of  his  special  favour,  he  gave  and  granted  these 
powers  and  privileges,  and  thus  distinguished  Edinburgh,  not  only  as  the 
chief  burgh  of  the  kingdom,  hut  likewise  as  a sheriffdom  or  county  with- 
in itself,  from  which  all  other  authority  w'as  carefully  shut  out.  Pre- 
viously to  this  period,  grants  from  the  Croivn  in  favom-  of  the  city  were 
usually  addressed  to  the  Sheriff,  along  with  the  Provost,  Bailies,  Coun- 
cil, and  Community.  Subsequently,  however,  his  name  altogether  disap- 
pears, and  those  of  the  Provost  (styled  his  Majesty’s  Sheriff),  Bailies, 
Council,  and  Community  alone  are  inserted  in  such  grants. 

As  this  is  the  fii*st  charter  on  record  containing  such  powers  and  pri- 
vileges, we  have  been  the  more  particular  in  regard  to  it ; and  the  more 
so,  that  all  succeeding  charters  contain  a confirmation  and  renewal  of  the 
same,  so  that  they  have  been  handed  down  entire  even  to  the  present 
day.  Thus,  James  the  Fourth  confirmed  and  renewed  them  in  a charter 
dated  at  Stnling,  9 th  day  of  March  1.510. 

James  the  Sixth,  in  Avhat  is  called  the  Golden  Charter,  which  is  con- 
tained at  length  in  Maitland’s  History  of  Edinburgh,  p.  240,  recites  a 
great  number  of  charters  granted  by  previous  sovereigns,  confirms  and 
renews  them,  including  among  them  the  preceding  charter  of  James  the 
Third,  as  the  following  extract  shows  : — 

“ And  W e,  long  after  onr  perfect  age,  by  the  advice  and  consent  aforesaid, 
have  of  new  given,  granted,  and  confirmed,  and  by  this  our  present  charter, 
for  us  and  our  sticcessors,  gives,  grants,  and  dispones,  and  for  ever  confirms, 
to  the  said  Provost,  Bailiffs,  Council,  Burgesses,  and  commimity,  and  their  suc- 
cessors, the  offices  of  Sheriff  and  Coroner  within  the  said  town,”  &c., — and,  nam- 
ing the  places  included  within  the  jurisdiction,  adds,  “with  all  the  rights,  liber- 
ties, and  privileges  belonging  to  the  said  offices,  according  to  the  laws  and  cus- 
toms of  our  kingdom,  making,  creating,  and  constituting  the  Provost  of  the  said 
town  of  Edinburgh,  elected,  or  to  be  elected,  yearly,  perpetual  Sheriff  and  prin- 
cipal Coroner  of  the  same,  and  the  Bailiffs  of  the  said  burgh  elected,  or  to  be 
elected,  yearly.  Sheriff’s  and  Coroner’s  Deputies,  to  serve  conjointly  and  seve- 
rally under  him,  with  power  to  them  and  their  Deputies  to  hold  a court  or 
courts,  both  civil  and  criminal,  within  the  aforesaid  places,”  [repeating  the 
same],  . . . “ and  to  use  and  exercise  all  other  things  within  themselves, 
and  within  our  said  town,  liberties,  bounds,  and  jurisdiction  of  the  same,”  , . 

. . “ which  to  the  offices  of  Sheriff  and  Coroner  belong,  according  to  the  laws 

and  customs  of  the  kingdom,  to  be  enjoyed  by  them,  in  and  by  all  things,  as 
fully  and  freely  as  any  other  Sheriff  or  Coroner  of  the  kingdom  doth  use  and 
exercise  the  said  offices,  freely,  cpiietly,  honourably,  well,  and  peaceably,  with- 
out impediment,  revocation,  or  contradiction  whatsoever.” 

In  like  manner,  Charles  the  First,  by  a charter  dated  at  Newmarket, 


32 


CIIAUTICR  OF  CHAltl.KS  I. 


the  23d  October  1G36,  confirms  and  renews  tliese  grants,  making,  in  con- 
clusion, a special  reservation  in  favour  of  our 

“ Well  beloved  cousin,  James  Duke  of  Lennox,  Lord  High  Admiral  and 
Chamberlain  of  our  kingdom  of  Scotland,  his  lieirs  and  successors,  in  right  of 
the  said  offices,  of  any  I’ight,  title,  or  claim  which  he  may  have  to  any  of  the 
liberties,  privileges,  jurisdictions,  commodities,  or  other  things  whatsoever,  con- 
tained in  this  our  present  charter,  granted  to  our  said  city  of  Edinburgh,  or 
their  predecessors,  or  ratified  by  us  in  their  favour  according  to  law  ; and  that 
the  said  Admiral  and  Chamberlain,  and  his  heirs  and  successors  aforesaid,  and 
our  said  city  of  Edinburgh,  and  their  successors,  shall  be  and  remain  in  the 
same  state  and  condition  as  to  all  the  rights  and  privileges  touching  the  said 
offices,  as  they  were  in  before  the  day  of  the  date  of  this  our  present  charter,  as 
if  it  had  never  been  granted.”* 

Whatever  “ rights  and  privileges”  previously  belonged  to  the  Lord 
High  Admiral  and  Chamberlain  were  thus  reserved  to  him ; and  suffi- 
cient proof  is  thus  afforded,  were  such  required,  that  where  such  reserva- 
tion was  not  made,  jurisdiction,  if  any  existed  previously  in  any  quarter, 
■was  effectually  excluded  by  the  erection  of  the  city  and  liberties  into  a 
royal  free  burgh,  and  by  the  grant  of  the  powers  conceded  by  the  charter; 
in  short,  that  the  powers  granted  were  exclusive,  and  not  co-ordinate. 

Tills  view  is  strengthened  by  the  fact,  that  the  restriction  of  the  extent  of 
the  burgh’s  jurisdiction  contained  in  this  charter  proceeds  upon  a resig- 
nation by  the  burgh  ; so  that  the  burgh  resigns,  and  the  king  abolishes. 
His  Majesty  then  reserves  the  right  of  the  Crown  to  institute  other  Royal 
Burghs,  or  Burghs  of  Barony,  in  the  remainder  of  West  Lothian,  over 
wffiich  the  Burgh’s  rights  had  previously  extended,  thus  unequivocally 
demonstrating  that,  but  for  the  resignation  and  reservation,  the  Crown 
could  not  have  interfered  by  a new  grant  in  favour  of  another  party.  It 
is  understood  that  the  Crown,  having  once  made  a grant,  cannot  inter- 
fere therewith, — Parliament  alone  having  the  right  to  do  so.  But  neither 
the  Crown  nor  Parliament  have  ever  farther  interfered,  save  in  the  case 
of  Leith,  with  the  grants  made,  renewed,  and  confirmed  to  the  city  of 
Edinburgh.  These  remain  untouched  to  the  present  day. 

The  same  doctrine  may  be  maintained  from  the  tenor  of  the  acts  of 
the  Scottish  Parliament  passed  in  regard  to  Edinburgh,  not  only  from 
the  powers  actually  granted,  but  also  from  the  reasons  assigned  for  grant- 
ing them,  which  necessarily  exclude  all  other  authority.  For  example, 
in  the  act  passed  in  1 593,  in  the  reign  of  James  the  Sixth,  it  is  narrated, — • 

“ And  seeing  the  burgh  of  Edinburgh  is  the  chief  place,  quharin  greitast  con- 
fluence of  people  is,  alsweill  of  the  nobilitie  and  gentilmen  as  of  utheris  resort- 
ing thairto,”  &c.  &c.  &c. 

Narrating  farther  the  bloodshed  that  had  occurred  at  times  in  the  cit}', — 

“ Statutes  and  ordanis  that  na  persoun  nor  personis  of  quhat  state  or  degree 
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tliat  evir  thai  be  of,  presume  or  tak  upon  hand  to  disobey  or  contravene  the 
coinmandimet  and  charge  of  the  saidis  Provost  and  Baillies  of  Edinburgh,  pre- 
sent and  to  cum,  in  the  execution  of  tlaair  offices,  as  thai  proceid  immediatUe 
be  command  and  directioun  of  his  hi-enes  be  verteu  of  laus  be  deliverance  of  the  lordis  of 
secreit  counsaill  session,  or  he  statute  and  ordinance  of  the  council  of  the  said  burgh,  or 
be  (hair  awin  authoritie  and  power  f 

The  Act  1621,  which  grants  the  right  of  bearing  a sword  before  the 
Provost,  ratifies,  approves,  and  confirms  all  preceding  grants ; and  for 
their  farther  security, 

“ His  ^lajestie  and  Estatis  lies  dissolvit,  and  dissolvis,  the  foirsaidis  haill 
giftes  and  others,  particularly  above  specified,  fra  his  Majesties  Crown,  and  fra 
all  acts  of  Parliament  maid  thereanent,  in  sua  far  as  the  same,  or  onye  part 
thairoff,  is,  or  may  appeir  to  have  bene,  annexit  thairto,  in  all  tyme  bygane  ; To 
the  effect  particularlie  above  specified,  and  annulles  all  and  quhatsumever 
actis  and  statutis,  qlkis  may  be  preiudiciall  or  dirogatorie  to  the  premisse.” 

To  mention  only  one  other  act.  On  the  restoration  of  Charles  the 
Second,  an  act  was  passed,  2 2d  March  1661,  which  ratified  and  con- 
firmed a signature  and  charter  granted  by  his  Majesty  on  10th  Septem- 
ber 1660,  ratifying  and  approving  in  favour  of  his  Majesty’s  ancient 
burgh  of  Edinburgh — 

“ All  and  whatsoever  charters,  infeftments,  confirmations,  gifts,  grants,  dona- 
tions, mortifications,  decreits  and  sentences,  acts  of  Parliament,  acts  of  general 
conventions,  acts  of  secret  councill,  and  others,  writts  and  evidents  whatsom- 
ever,  made,  granted,  or  confirmed  by  any  of  the  Kings  or  Queens  of  Scotland, 
Governors  or  Regents  thairof  for  the  tyme,  or  by  their  Commissioners,  or  by 
whatsomever  other  persone  or  persones,  to  the  foresaid  burgh  of  Edinburgh. 
....  And  his  Maiestie,  with  advice  and  consent  of  his  Estates  of  Parlia- 
ment, decernes  and  ordaines  the  foresaid  Signature  and  Charter  to  passe  there- 
upon, with  this  present  confirmation  thairof,  to  be  anegood  and  perfyte  right  to 
the  saids  Provost,  Baillies,  Councill,  and  Communitie  of  Edinburgh,  and  their 
successors,  for  brookeing  and  enjoeing,  conforme  to  their  rights,  the  haill  lands, 
tenements,  liberties,  rents,  jurisdictions,  superiorities,  mortifications,  patron- 
ages, offices,  and  others  whatsumever,  granted  be  his  !Ma  ties  dearest  father  of 
blessed  memorie.  King  Charles  the  First,  or  any  others  his  royall  predicessors 
to  the  said  burgh  of  Edinburgh,”  &c. 

Thus,  by  a series  of  charters  and  acts  of  Parliament,  ratified  by  the 
Treaty  of  Union,  forming  as  complete  a progress  of  titles  as  it  is  possible 
to  conceive,  the  offices,  inter  alia,  of  Sheriff  and  Coroner,  Avithin  a com- 
plete and  well-defined  shire,  sheriffdom,  or  county,  Avere  secured  to  the 
city  and  community  of  Edinburgh  for  ever;  and  it  seems  somewhat 
strange  that  such  rights,  so  confirmed,  should  ever  have  been  interfered 

Avith,  or  even  questioned  for  a moment. 

The  act  of  George  II.  1747,  c.  43,  commonly  called  the  Jurisdiction 
Act,  has  nevertheless  been  supposed  by  some  to  have  set  them  aside  ; 
and  it  has  even  been  asserted,  that  in  consequence  thereof,  the  powers 
now  enjoyed  by  the  Lord  Provost  and  Magistrates  of  the  city  are  at  the 
best  co-ordinate,  if  not  subordinate,  to  the  Sheriff  of  the  county  ot 
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Mid-Lothian.  It  were  enough,  in  reply  to  this,  to  refer  to  the  2Gtli 
clause  of  that  act,  already  quoted  at  page  21,  which  expressly  reserves  all 
jurisdictions,  privileges,  and  immunities,  vested  in,  or  competent  to, 
such  royal  burghs,  or  any  of  them,  whether  within  or  without  the  royalty," 
and  which  does  so  in  a way  that  does  not  admit  of  the  introduction  of 
any  other  authority  within  the  burgh,  as  more  fully  exemplified  in  the 
27th  clause  of  the  same  act,  which  reserves,  in  contradistinction  to  the 
royal  burghs,  a “ cumulative”  power  only  to  burghs  of  regality  or  barony. 

A little  more  inquiry  into  the  nature  of  the  Jurisdiction  Act  may  clear 
up  this  matter  more  distinctly. 

This  act  was  passed  soon  after  the  suppression  of  the  rebellion  of  1745, 
and  was  intended  to  extinguish  the  numerous  minor  jurisdictions  which 
had  been  granted  to  heritors  whose  lands  had  been  erected  into  baronies 
by  the  Crown,  with  power  of  pit  and  gallows,  &c.  &c., — all  which  were 
summarily  abrogated,  while  the  jurisdictions  not  entirely  abrogated  were 
limited  in  their  powers.  The  act  was  a wise  and  judicious  measure,  and 
directly  tended  to  the  benefit  of  the  subject,  by  taking  away  the  powders 
which  barons  and  other  proprietors  of  laud  exercised  within  their  own 
lands  over  limited  portions  of  shires  or  districts,  and  replacing  them  in  ^ 
the  hands  of  the  Crown.  One  main  object  of  the  act  seems  to  have 
been  to  secure  equal  and  speedy  justice  to  all  classes  of  the  community, 
by  bringing  to  every  man’s  door,  as  near  as  might  be.  Courts  presided  over 
by  persons  learned  in  the  law,  and,  from  their  appointment  by  the  Crown, 
necessarily  more  free  from  party  bias  than  those  appointed  by  the  Sheriff- 
Principal  were  at  that  time  likely  to  be.  Accordingly,  the  clause  regu-  j| 
lating  this  matter  commences  thus: — “ Whereas  it  is  reasonable  that  ] 
some  farther  regulations  should  be  made  relating  to  the  Sheriffs’  Courts  in  ' 1 1 
that  part  of  Great  Britain  called  Scotland.”  The  act  then  authorizes  the  • i{ 
Sheriff  to  hold  Courts,  both  “ stated”  at  the  head  Bm-ghs,  and  “ itineranf 
at  such  times  and  places  as  he  might  consider  expedient, — thus  affording  y| 
to  counties  what  had  long  been  enjoyed  by  burghs,  and  furnishing  one  ^ | ^ 
very  substantial  reason  why  these  should  be  exempted  from  the  opera- ^ I 
tlon  of  the  act.  In  short.  County  Courts,  so  recently  granted  to,  and  Lj  i 
so  much  prized  in,  England,  not  only  existed  in  Scotland  centuries  ago, , 
but  were  by  this  act  so  regulated  as  to  have  been  ever  since  of  great  ad->  ' - 
vantage  to  the  country.  In  particular,  it  was  enacted,  that  there  should^  I i 
be  but  one  Sheriff-Depute,  or  Stewart-Depute,  instead  of  two  or  more,  in  ||i 
each  county,  shire,  or  stewartry  in  Scotland,  and  that  he  should  be  an  ad-  j ' ! 
vocate  of  three  years  standing,  nominated  by  the  Crown.  Contempo-  | ; •; 
raneously  with  this,  it  was  enacted  that  “ it  shall  not  be  lawful  for  any  : j i 
Principal,  or  High  Sheriff,  or  StCAvart  in  Scotland,  personally  to  judge  in  ; i:i 
any  cause,  civil  or  criminal,  within  his  shire  or  stewartry.”  | 

The  effect  of  these  enactments  was  to  substitute  a Sheriff-Depute  ap-  j f. 
pointed  by  the  Crown,  for  a Sheriff-Depute  appointed  by  the  Sheriff-  ; j! 
Principal,  and  to  place  in  his  hands  the  judicial  powers  of  the  Sheriff-  : 1 
Principal.  No  other  change  was  made  in  the  office  of  Sherift-Principal,  | l 
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and,  consequently,  that  officer  still  retains  all  the  other  powers  which 
previously  belonged  to  his  high  office.  Neither  was  there  any  change 
made  in  the  extent  of  the  jurisdiction ; — the  Sheritf-Depute  appointed  by 
the  Crown  simply  took  the  place  as  a judge,  formerly  held  by  the  Sheriff- 
Principal  ; and  as  that  was  limited  by  his  commission  to  the  territory 
embraced  therein,  so  the  Sheriff-Depute’s  jurisdiction  was  necessarily 
limited  to  the  same.  In  short,  the  jurisdiction  of  the  Sheriff-Depute  was 
co-extensive  with  that  of  the  Sheriff-Principal,  whom  in  his  judicial  ca- 
pacity he  thus  superseded.  The  very  title  of  Depute  was  retained,  and 
it  was  only  in  the  act  for  authorizing  additional  Circuit  Courts  of  Justici- 
ary, passed  so  recently  as  19th  June  1828,  that  it  was  “provided  that  the 
Sheriff-Depute  may  be  addressed  by  the  title  of  Sheriff,  without  the  term 
Depute  being  added.”  Such  being  the  case,  although  the  Sheriff-Depute 
of  Mid-Lothian,  commonly  called  the  shire  of  Edinburgh,  comes  in  place 
of  the  Sheriff-Principal  of  that  shire,  in  regard  to  the  judicial  powers  for- 
merly attached  to  that  office,  all  other  rights  pertaining  thereto  are  enjoyed 
as  fully  by  the  illustrious  nobleman  who  at  present  holds  that  appointment, 
as  by  any  Sheriff-Principal  in  Scotland.  Everything,  in  short,  not  abro- 
gated by  that  act  is  reserved  entire. 

The  Jurisdiction  Act  makes  no  alteration  whatever  in  the  relative  po- 
sition of  the  Lord  Provost  of  Edinburgh  and  the  Lord- Lieutenant  of  the 
county  of  Mid-Lothian.  Each  is  supreme  within  his  own  jurisdiction, 
and  each  holds  directly  of  the  Crown.  This  will  appear  more  clearly 
from  an  examination  of  their  respective  commissions,  copies  of  which, 
translated,  will  be  found  in  the  Appendix.  Thus,  the  Lord  Provost  is 
addressed  as  “ t>lce-comitem  nostrum”  and  the  Duke  of  Buccleuch,  “ vic.e- 
comitem principalern”  the  Lord  Provost,  “ ut  legatus  noster  et  summo  in 
imperio  essetin  dicto  vice-comitatw,  his  Grace,  “ ut  legatus  noster  et  summo 
in  imperio  esset  in  vice-comitatu  joostea  mentionata.  The  same  command 
of  “ hominum  qui  armaferrepossunt”  is  given  to  both  within  their  “ dicto 
vice-comitatu  and  the  same  immunity  from  all  consequences,  “ ex  omni 
sanguinis  effusione”  &c.  In  short,  their  commissions  distinctly  prove  that 
their  authority  is  derived  from  the  same  source,  and  is  of  the  same  nature, 
■ — each  presiding  over  a shire, — a “ Satrapia,  according  to  Skene,  “ cutted 
and  separated  from  the  rest.”  If,  then,  the  commission  of  the  Lord  Pro- 
vost as  Sheriff,  Principal  Coroner,  and  Lord-Lieutenant,  is  sufficient  per- 
fectly to  bar  all  interference  on  the  part  of  the  Sheri  ft- Principal  of  the 

county, it  being  impossible  in  the  nature  of  things  that  there  can  be 

two  Sheriffs-Principal  in  one  shire, — much  more  must  it  be  effectual  in 
regard  to  the  Sheriff-Depute,  the  only  difference  in  whose  position  fronr 
what  it  was  of  old  being,  that  he  now  holds  his  commission  directly  from 
the  Crown,  and  is  allowed  to  be  addressed  simply  as  Sheriff.  The 
Sheriff- Principal  of  the  shire  or  county  of  Mid-Lothian  has  so  far  been 
superseded,  that  it  requires  both  these  dignitaries  to  execute  the  functions 
of  the  original  Sheriffship  ; but  the  Lord  Provost,  as  Sheriff  of  the 
shire  or  county  of  the  city,  has  not  been  so  superseded : he  sHll  re- 
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tains,  in  all  its  integrity,  the  office  first  conferred  by  James  III., 
confirmed  from  time  to  time  by  successive  Sovereigns,  secured  by  acts 
of  Parliament,  one  after  another,  and  at  once  essential  for  maintain- 
ing the  peace  and  enhancing  the  dignity  of  the  city.  The  commission 
of  the  Sheriff  of  the  county  of  Mid-Lothian  appoints  him  “ Sheriff 
of  the  shire  or  sheriffdom  of  Edinburgh,  with  all  the  powers,  jurisdic- 
tions, and  authorities,  profits,  privileges,  fees,  casualties,  and  immuni- 
ties thereunto  belonging.”  His  powers  and  privileges,  therefore,  are  un- 
questionable within  the  territory  included  in  his  commission  ; but  as  he 
merely  comes  in  place  of  the  Sheriff-Depute,  formerly  appointed  by  the 
Sheriff-Principal,  and  differs  only  in  holding  his  office  directly  from  the 
Crown,  his  powers  can  extend  no  farther  than  those  of  his  predecessors 
prior  to  the  passing  of  the  Jurisdiction  Act ; and  as  these  were  neces- 
sarily limited  to  the  shire  within  which  the  Sheriff-Principal  who  ap- 
pointed him  presided,  the  fact  of  the  appointment  being  resumed  by 
the  Crown  can  in  no  way  alter  the  extent  of  the  district  within  which 
his  powers  may  be  lawfully  exercised.  To  have  effected  such  an  al- 
teration would  have  required  the  insertion  of  words  expressly  extending 
the  shire  of  Mid-Lothian  over  the  shire  of  the  city  of  Edinburgh — a se- 
parate sheriffdom,  which  had  existed  for  centuries,  and  over  which  the 
Sheriff-Principal  of  the  shire  of  Mid-Lothian  never  claimed  for  himself 
or  his  Deputes,  nor  attempted  to  exercise,  any  jurisdiction ; but  no  such 
Avords  have  ever  been  inserted.  The  relative  position  of  the  Lord  Pro- 
vost as  Sheriff,  as  it  remains  the  same  in  regard  to  the  Sheriff-Principal, 
remains  also  the  same  in  regard  to  the  Sheriff  of  Mid-Lothian,  though  no 
longer  the  depute  of  the  Sheriff-Principal  of  that  county. 

Some  confusion  of  ideas  may  have  arisen  from  the  use  of  the  Avords 
“ Shire  of  Edinburgh^  in  the  Sheriff’s  commission,  as  if  they  included 
the  city  of  Edinburgh  as  well  as  the  county  of  Mid-Lothian;  but  not 
only  is  the  Sheriff  referred  to  indifferently  as  Sheriff  of  Mid-Lothian,  or 
of  the  shire  of  Edinburgh,  but  also,  as  observed  by  Sir  David  Dalr^unple, 
in  the  Report  and  Memorial  already  mentioned  (see  p.  59),  “ The  Citg 
of  Edinburgh  hath  always  been  reckoned  a shire  or  county  icithin  it- 
self distinct  from  the  shire  of  Mid-Lothian,  commonly  called  the  shire  of 
Edinburgh,  and  these  two  are  in  effect  as  distinct  in  all  respects  as  any 
other  two  in  the  kingdom.”  Hoav  far  Edinburgh,  viewed  simply  as  a royal 
burgh,  might  have  been  affected  by  such  expressions,  is  not  the  question. 
Royal  burghs  have  rights,  by  their  erection  into  free  burghs,  which  it  Avould 
be  well  did  they  ascertain,  and  not  suffer  to  fall  into  desuetude  by  neglect. 
But  Edinburgh  is  not  only  the  chief  of  these,  but  is  also  a county  withm 
itself,  and  therefore  possesses  all  the  rights  and  privileges  belonging  to  a 
county  separate  and  distinct  from  all  other  counties.  The  burgh  also 
having  been  exempted  from  the  operation  of  the  Jurisdiction  Act,  the 
Lord  Provost  retains  those  judicial  powers  of  which  the  Lords-Lieutenant 
of  other  counties  were  deprived  ; and  the  appointment  of  another  Sheriff 
by  the  Crown,  to  exercise  the  judicial  power  still  A’ested  in  the  Lord  Pro- 
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Tost  as  Sheriff- Principal,  is  not  only  not  required  by  the  Jurisdiction  Act, 
but  would  of  necessity  lead  to  confusion,  and  be  in  direct  contravention 
to  the  very  words  of  the  act  itself,  which  provides  that  there  shall  be  but 
one  Sheriff-Depute  in  every  county  or  shire  in  Scotland  ; and  is  all  the  less 
necessary,  that  provision  can  easily  be  made  by  the  appointment  of  legal 
assessors,  or  othermse,  for  securing  to  the  community  the  services  of 
gentlemen  learned  in  the  laAv,  without  the  slightest  invasion  of  any  of  the 
constitutional  rights  of  the  city. 

As  the  Jurisdiction  Act  did  not  interfere  with  the  powers  or  privileges 
of  the  city,  neither  has  any  subsequent  act  directly  or  indirectly  taken 
them  away.  It  is  not  unimportant  to  observe,  that  the  act  for  extending 
the  royalty,  7 Geo.  III.,  c.  27,  1767,  and  which  authorized  the  Sheriff  of 
Mid-Lothian  “ to  ascertain  and  set  off  the  exact  limits  or  boundaries  of 
the  grounds  over  which  the  royalty  Avas  to  be  extended,”  expressly  enact- 
ed, that  though  these  grounds  previously  formed  part  of  the  shire  of  Mid- 
Lothian,  subject  to  his  jurisdiction,  and  also  to  that  of  the  Justices  of  the 
Peace  for  the  said  shire,  the  poAvers  and  jurisdiction  of  the  said  Sheriff" 
and  J ustices  should  be  such  only  as  Avere  “ competent  to  the  said  Sheriff 
and  Justices  of  the  Peace  zcithin  the  present  royalty!' 

It  is  thus  clear  that  the  said  Sheriff  and  Justices  have  no  other  juris- 
diction oA-er  the  extended  royalty  than  they  had  over  the  ancient  royalty ; 
and  it  Avill  be  observed  that  the  powers  and  jurisdiction  of  the  Sheriff  of 
Mid-Lothian  are  by  this  statute  declared  to  stand  on  the  same  footing,  in 
regard  both  to  the  ancient  and  extended  royalty,  with  those  of  the  Jus- 
tices of  Peace  of  Mid-Lothian.  This  clause  Avas  probably  introduced  by 
way  of  caution,  to  guard  against  any  exclusion  of  poAvers  or  jurisdiction 
Avhich  might  have  been  conferred  by  special  statute ; as,  for  example, 
the  right  of  summoning  juries  to  attend  upon  the  Courts  of  Justiciary, 
Exchequer,  Justices  of  the  Peace,  &c.,  or  any  similar  poAvers  specially 
conferred  upon  the  Sheriff  or  Justices. 

But  Avhat  is  the  extent  of  the  Royal  Burgh  of  Edinburgh  ? What  of 
the  County  of  the  City  ? This  Avas  the  second  question  we  proposed,  and 
as  briefly  as  possible  we  proceed  to  ansAver  it. 

The  first  recorded  Charter  of  the  City  is  that  granted  by  Robert  the 
Bruce  in  1329,  fifteen  years  after  the  battle  of  Bannockburn,  Avhich  is  as 
folloAvs : — 

“ Robert,  by  the  Grace  of  God  King  of  Scots,  to  all  the  good  men  of  his 
Avhole  land,  know  ye  us  to  have  given,  granted,  and  in  feu-farm  demitted,  and 
by  this  our  present  Charter,  to  have  confirmed  to  the  Burgesses  of  our  Burgh  of 
Edinburgh,  our  said  burgh  of  Edinburgh,  Avith  its  (or  their)  harbour  of  Leith, 
milns,  and  other  pertinents.  To  be  had  and  held  by  the  said  burgesses  and 
tlieir  successors,  of  us  and  our  heirs,  freely,  quietly,  fully,  and  honourably,  by  all 
its  right  meiths  and  divisions,  with  all  commodities,  liberties,  and  easements, 
which  were  rightly  in  use  to  belong  to  our  said  burgh  in  time  of  King  Alex- 
ander, of  good  memory,  our  predecessor  last  deceased.  Giving  therefore  yearly 
to  us  and  our  heirs,  the  said  burgesses  and  their  successors,  fifty-two  merks 
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sterling,  at  the  terms  of  Whitsunday,  and  Martinmas  in  winter,  by  equal  portions . 
In  testimony  whereof  we  have  ordered  our  Seal  to  be  attached  to  this  our  pre- 
sent Charter.  Witnesses  —Walter  de  Ilkynham  our  Chancellor  ; Thomas 
Ranulph,  Earl  of  Moray,  Lord  of  Annandale  and  Man,  our  nephew  ; James 
Lord  of  Douglas  ; Gilbert  of  Hay,  our  Constable  ; Robert  of  Keyth,  our  Maris- 
chal  of  Scotland  ; and  Sir  Adam  More,  Knights.  At  Cardross,  the  twenty- 
eighth  day  of  May,  in  the  twenty-fourth  year  of  our  reign  (1329). 

This  charter  refers  to  others  of  an  older  date,  so  that,  in  truth,  the 
burgh  is  too  old  for  authentic  history  ; but  in  the  charter  of  1 329  all  its 
previously- existing  rights  are  secured  to  the  community,  and  to  be  held 
freely,  quietly,  fully,  and  honourably,  though  the  extent  of  the  burgh  is 
not  therein  specified. 

It  is  not  needful  to  search  through  a succession  of  charters  in  order  to 
ascertain  the  extent  and  the  boundaries  of  the  royal  burgh  of  Edinburgh. 
An  examination  of  the  last-recorded  charter  of  erection — that  by  Charles 
I.,  given  at  Newmarket,  23d  day  of  October  1 636 — will  suffice,  more  espe- 
cially as  it  was  confirmed  and  renewed  by  Charles  II.  (1661),  and  remains 
until  this  day,  except  in  so  far  as  altered  by  act  of  Parliament ; as,  for 
instance,  by  the  act  giving  to  Leith  a municipal  constitution,  with  Ma- 
gistrates of  its  own  election.  This  Charter  somewhat  curtailed  the  pro- 
portions to  which  Edinburgh  had  been  extended  by  King  James,  in  the 
year  1603,  in  the  charter  commonly  called  the  Golden  Charter.  In  that 
charter,  his  Majesty  erected  the  town  into  a Royal  Free  Burgh,  with  all 
and  singular  the  liberties,  privileges,  immunities,  and  jurisdictions  be- 
longing “ to  a royal  burgh,  within  and  about  the  said  town,  and  in  and 
through  all  parts  of  the  county,  as  far  as  the  jurisdiction  of  the  Sheriff  of 
Edinburgh  extends,  or  may  be  extended,  both  in  length  and  breadth,  as 
well  regality  as  royalty ; and,  in  particular,  from  Edgehuckling  Brae  on 
the  east,  to  the  river  Almond  on  the  west,  to  the  confines  of  the  afore- 
said sheriffwick  on  the  south,”  &c.  This  naturally  gave  some  offence  to 
the  county ; and  the  inhabitants  having  agreed  to  a restriction  of  the 
grant,  the  charter  of  1636  restricted  it  accordingly.  Restricted,  how- 
ever, as  it  is,  it  is  more  ample  and  extensive  than  many  suppose.  Thus 
the  charter  gives,  grants,  and  dispones, — 

" All  and  singular,  our  said  city  of  Edinburgh,  walls,  ditches,  ports,  streets, 
paths,  passages,  lands,  territories,  and  community  thereof ; mills,  mill-lands,  mul- 
tures, rivers,  banks,  heughs,  parts,  and  appurtenances  of  the  same,  together  with 
all  the  common  lands  of  our  said  city,  called  the  Common  Moor,  both  eastern  and 
western,  and  common  myre  of  the  same,  as  well  arable  as  unarable,  with  all  the 
houses,  buildings,  gardens,  tofts,  and  crofts,  with  their  rightful  appurtenances 
as  possessed  by  the  said  Provost,  Bailiffs,  Council,  and  community  of  our  said 
city,  their  feuars,  farmers,  and  tenants  of  the  same,  with  the  South  Loch,  called 
the  Borough  Loch,  ground,  land,  marshes,  and  myres  thereof,  and  all  the  other 
lake  of  our  said  city,  called  the  Nord-Loch,  soil,  land,  marshes,  and  myres  of  the 
same  ; and  also  all  the  ten  acres  of  the  High-rigs,  bounded  as  aforesaid,  with 
the  twelve  common  mills  of  our  said  city,  at  present  situated  on  both  sides  the 
river  of  Leith,  mill-lands,  aqueducts,  houses,  buildings,  bridges,  heughs,  banks. 
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streets,  and  passages  leading  to  and  from  the  said  mills  " and  also 

all  the  vale  and  low  lands,  with  the  banks,  meadows,  marshes,  and  fenny  grounds, 
with  their  appurtenances,  lying  between  the  rocks  called  the  Craigend-gate,  on 
the  eastern  side,  and  the  common  way  or  passage  leading  to  the  village  of 
Leith  on  the  western  port,  together  with  the  lands  anciently  called  the  Green- 
side.”  . . . . “ And  in  like  manner,  all  the  grounds  and  lands  commonly 

called  the  Common  Closets,  but  at  present  denominated  the  jBttrse  . . . . 

“and  also  all  the  said  village  and  lands  of  Newhaven,  and  Bounds  thereof,  ex- 
tending from  St  I^icholas  Chapel  on  the  east,  to  Wardie  Brow  on  the  west,  with 
the  Port,  Estuary,  or  arm  of  the  sea,  and  Raid  tliereof,  with  the  Links  Houses, 
buildings,  lands,  and  their  appurtenances.” 

After  thus  enumerating  a long  catalogue  of  places,  with  customs,  im- 
ports, and  liberties,  the  charter  proceeds  : — 

“ And  we  have  united,  erected,  and  incorporated,  and,  by  the  tenor  of  this 
our  present  charter,  unite,  erect,  and  incorporate,  all  the  said  lands,  ports,  har- 
bours, customs,  bulwarks,  and  other  things  above  mentioned,  to  our  said  city  of 
Edinburgh,  and  erect  the  same  into  a Royal  City,  with  all  the  rights,  liberties, 
privileges,  and  immunities  appertaining  to  a city  or  royal  burgh.”* 

If,  again,  we  search  for  the  boundaries  of  the  burgh,  it  may  be  useful, 
perhaps  entertaining,  to  accompany  the  Town  Council  in  one  of  its  pro- 
cessions called  the  Riding  of  the  Marches.  The  last  recorded  one  took 
place  on  15th  April  1718,  and  was  arranged  in  the  following  order, 
forming  a somewhat  imposing  cavalcade  : — 

RIDING  OF  THE  MARCHES,  15th  APRIL  1718. 

EXTRACTED  FROM  THE  COUNCIL  RECORDS,  VOL.  XLV. 

ORDER  OF  PROCESSION. 

Four  Town  Officers  ; 

Three  Trumpets  ; 

Two  Captains  of  City  Guard  ; 

Lord  Provost  alone  ; 

The  Magistrates  in  one  rank  ; 

The  Old  Magistrates  and  Merchant  Councillors  in  their  proper  station  ; 

The  rest  of  the  Council,  four  and  four  ; 

The  Commandant  of  the  Trained  Bands  by  himself ; 

The  Captains,  Lieutenants,  and  Ensigns,  four  in  a rank ; 

The  Adjutant  acting,  in  order  to  his  station. 

These  were  ordered  to  be  mounted  at  the  foot  of  the  West  Bow  at 
eight  o’clock  in  the  morning,  before  the  Lord  Provost  should  come. 
Everything  having  been  arranged,  the  cavalcade  set  out,  and  proceeded 
to  the  Society  Port,  thence  to  back  of  Town  Wall,  Lauriston,  and  Lady 
Lawson’s  Wynd,  and  west  end  of  Wester  Portsburgh,  to  Wright’s 
Houses,  Bruntsfield  House,  Greenhill,  Merchiston,  along  Tipperlin  to 
Barrow  Muir  Head,  to  Little  Barrow  Muir  Head,  to  Egypt,  to  Grange 
Loan,  Claret  Hall,  &c. ; to  Cant’s  Loan,  to  the  Cammeroii,  to  Prestfield, 


* Maitland’s  History,  p.  265. 
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to  the  Gibbet,  to  Bedford  Hall  and  the  Crackling  House  ; thence  to 
Pleasants,  Cowgate  Port,  up  St  Mary's  Wjnd,  and  down  the  Canongate 
to  the  Watergate,  to  Abbeyhill,  to  the  Thorn  Tree  near  Leith ; Black 
Rocks,  Leith;  Nevvhaven,  where  the  Council  caused  fence  a court;  hack 
to  Leith,  to  the  Common  Milling,  to  Dean,  the  Water  of  Leith,  Drum- 
sheugh,  the  West  Kirk,  West  Port,  through  the  Grassraarket,  down  the 
Cowgate,  up  St  Mary  Wynd ; and,  entering  the  City  at  the  Nether  Bow 
Port,  the  cavalcade  proceeded  up  the  High  Street,  and  dismounted  near 
the  Cross. 

At  all  these  places  special  notice  was  taken  of  any  encroachment  which 
had  been  made,  and  instructions  given  to  see  that  these  were  repressed. 

A Committee  of  Works  had  previously,  on  the  9 th  April,  gone  over 
the  same  ground,  to  examine  minutely  as  to  any  encroachments ; and  in 
their  Report  they  observe,  inter  alia  : — 

“ Proceeding  to  Priestfield,  thence  to  John  Davie’s  House,  near  the  Gib- 
bet, where  they  observed  there  was  a fore  stair  built  on  the  town’s  ground, 
without  warrand  from  the  Dean  of  Guild.  Thence  to  the  house  formerly  belong- 
ing to  Adam  Gairns  of  Greenhill,  where  they  observed  that  part  thereof  was 
built  on  the  town’s  ground  ; and  a stone  quarry  has  been  digged  without  tcar- 
rand  from  the  Dean  of  Guild.  Thence  to  Bedford  Hall,  where  they  observed  a 
dyke  on  the  west  had  been  built,  some  elns  on  the  town’s  ground,  without  irar- 
rand  from  the  Dean  of  Guild,”  &c.  &c. 

These  show  that  the  authority  of  the  Guild  Court  extended  much 
farther  in  those  days  than  it  is  now  exercised.  Is  it  possible  that  desue- 
tude can  have  extinguished  it  ? or  is  it  only  in  abeyance  ? 

Notwithstanding  a resolution  taken  by  the  Coimcil  (vol.  xlv.  p.  116, 
117,  &c.)  to  ride  the  marches  once  in  seven  years,  the  practice  seems  to 
have  been  altogether  abandoned.  Can  it  be  that  the  boundaries  them- 
selves have,  without  any  act  of  Parliament  or  other  authority,  been  swept 
away,  or  even  narrowed,  by  the  mere  omission  of  such  a ceremony  ? 

If,  again,  we  look  at  the  commission  to  the  Lord  Provost  as  Sheriff, 
Principal  Coroner,  and  Lord-Lieutenant,  as  last  renewed  by  our  gracious 
Sovereign  Queen  Victoria,  on  her  accession  to  the  throne,  we  there  find 
the  Lord  Provost  described  as  “ her  Majesty’s  Sheriff  and  Principal  Coro- 
ner mthin  the  cit^  of  Edinburgh,  liberties  thereof,  and  la7ids  annexed 
thereto f which  are  farther  described  as  the  “ said  sheriffdom.”  If  >ve  in- 
quire what  are  included  within  the  liberties,  we  find  them  described  in 
a charter  granted  by  King  Charles  II.,  11th  September  1670,  being  a 
ratification  of  the  gift  on  wine*  within  the 

“City  and  territories  thereunto  belonging,  to  wit.  South  and  North  Leith, 
Coal  Hill,  and  Canongate,  Pleasants,  Portsburgh,  King’s  Stables,  Potter  Row,t 


* Maitland’s  History,  p,  268. 

t The  lands  of  Portsburgh  and  Bristo  were  purchased  by  the  burgh  of  Edin- 
burgh, which  was  infeft  by  virtue  of  a Crown  Charter  in  1649.  By  this  char- 
ter, these  lands,  along  with  some  others  purchased  by  tho  burgh,  were  erect- 
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and  all  other  parts  and  pendicles  within  the  liberties  and  privileges  thereof, 
or  lying  naturally  within  the  samen,  or  any  part  thereof,  or  lying  within  the 
villages,  towns,  lands,  and  territories  pertaining  to  the  said  city,  or  holden  of 
the  samen  city,  lying  within  the  parochin  of  St  Cuthbert’s,  South  and  North 
Leith,  or  Canongate.” 

Again,  in  an  act  passed  in  the  year  1693,  intituled,  “ An  Act  in  fayour 
of  the  To^vn  of  Edinburgh,  for  an  Imposition  on  Ale  and  Beer,”  a duty 
of  two  pennies  Scots  is  imposed  upon  the  pint  of  all  ale  and  beer  brought 
into  or  sold  “ within  the  said  town,  and  suburbs,  and  liberties  thereof,  viz. 
Canongate,  South  and  North  Leiths,  West  Port,  Potter  Row,  and  Plea- 
sants, and  the  other  pertinents  thereof.” 

The  “ lands  annexed"  have  been  so  numerous  and  extensive,  that  in 
the  exercise  of  the  powers  of  perpetual  Sheriff  and  Principal  Coroner 
within  a sheriffdom  which  has  endured  for  centuries,  the  Lord  Provost 
may  be  found  to  be  at  least  of  co-ordinate  authority  in  portions  of  the 
county  which  have  deemed  themselves  secure  from  his  sway.  Enough, 
however,  has  been  adduced  to  show  that  the  boundaries  of  the  city,  as  a 
Royal  Burgh,  are  much  more  extensive  than  is  generally  supposed ; and 
as  no  subsequent  act  has  curtailed  them,  except  in  the  case  of  Leith,  there 
can  be  no  reason  for  regarding  them  as  less  extensive  now  than  formerly, 
unless,  indeed,  neglect  on  the  part  of  the  Councils  of  former  days  has  en- 
tailed on  the  community  the  loss  of  valuable  rights  and  extensive  proper- 
ties, in  addition  to  the  debt  which  at  this  day  bears  so  heavily  upon  it. 

The  third  point,  on  which  a very  few  additional  observations  may  be 
made,  is  the  practice  following  upon  the  appointment  of  the  Lord  Pro- 
vost as  Sheriff-Principal  and  Lord-Lieutenant,  and  the  Bailies  as  his 
Deputes. 

It  will  not  be  questioned  that  the  exercise  of  these  powers  has  been  con- 
stant from  the  period  when  they  were  first  conferred,  even  unto  the  present 
day.  The  extent  of  the  territory  over  which  they  have  been  exercised  may 
have  varied,  according,  it  may  be,  to  the  caprice,  indifference,  or  even  de- 
sire on  the  part  of  the  Magistrates  to  escape  from  the  trouble  and  loss  of 
time  connected  with  their  exercise, — perhaps  also  from  the  responsibility 
attached  thereto  ; and  a secret  satisfaction  may  have  been  felt  when  deci- 
sions were  given  by  others,  which  they  must  have  given  had  the  cases  been 
brought  before  them,  as,  we  contend,  they  ought  to  have  been.  But  with 
this  abatement,  the  exercise  of  the  powers  themselves  has  never  been  for 
one  moment  in  abeyance,  either  in  civil  or  criminal  causes ; and  at  this 


cd  into  a burgh  of  barony  ; and  as  they  were  not  included  in  the  original  grant 
of  the  Sheriffdom,  a special  clause  of  exemption  from  the  jurisdiction  of  the 
Sheriff  of  the  county  was  introduced,  in  these  words  : — “ Eximimus  a priviUgio 
et  juritdictione  vice-comitis  vice-comitatus  nostri  de  Edinburgo  ; et  damus,  concedimiit, 
et  disponimui  preposito,  balivis,  consulibus,  et  conimunitati  de  Edinburgo,  pro  nunc  et  in 
ptrpetuum,  officium  rice-coniitis  infra  bondat  ten-arum  mpra  Bpecificatas.” 
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day  much  of  tlie  time  of  tlie  Magistrates  is  occupied  as  Sheriffs  in  cri- 
minal matters,  and  some  portion  also  in  civil  causes. 

The  same  may  be  said  of  the  proceedings  of  the  Legislature  in  regard 
to  the  city,  its  peculiarity  as  a county,  as  well  as  a royal  burgh,  having 
never  been  overlooked  in  any  act  affecting  it  or  the  standing  of  its  magis- 
trates, Take,  for  example,  the  laws  regarding  the  militia.  Thus,  in 
1648  an  act  of  Parliament  was  passed,  which  recites  “that  the  magis- 
trates of  Edinburgh  are  Sheriffs  within  themselves,  and  that  the  town, 
with  the  pendicles  thereof, — Canongate,  Leith,  and  the  pertinents,  &c,, 
are  under  the  jurisdiction  of  the  magistracy  of  Edinburgh,”  The  Magis- 
trates and  Council  are  appointed  “ Ane  Committee  of  warre  from  the 
Parliament,  for  the  said  burgh  of  Edinburgh,  Canongate,  including 
Pleasance,  South  and  North  Leiths,  and  haill  parts  and  pendicles  thereof 
respective,  belonging  to  the  burgh  of  Edinburgh  and  jurisdiction  thereof, 
and  haill  inhabitants  of  the  samyne,  subject  to  the  jurisdiction  of  Edin- 
burgh,” &c.  Again,  in  1663,  another  act  was  passed  for  raising  a militia 
force  of  twenty  thousand  foot  and  two  thousand  horse  in  Scotland,  of 
which  the  shire  of  Edinburgh  was  to  raise  eight  hundred  foot  and  seventy- 
four  horse,  and  the  hurgh,  eight  hundred  foot ; and  a similar  act  was  passed 
in  1693, 

Since  the  union  of  the  kingdoms,  the  same  distinction  has  been  main- 
tained. Take,  for  example,  the  acts  37  Geo.  III.  c.  103  (1797),  and  42 
Geo.  III.  c.  91  (1802),  regulating  the  militia.  In  clause  5th  of  the  latter 
of  these  acts  (that  of  1 802)  it  is  enacted,  “ that  all  persons  to  be  appointed 
Deputy-Lieutenants  or  officers  of  the  militia  in  pursuance  of  this  act 
(except  within  the  city  of  Edinburgh  and  liberties),  shall  be  qualified  as 
follows.”  Then  follow  the  qualifications,  which,  being  chiefly  drawn  from 
land,  and  valued  by  the  poimd  Scots,  were  inapplicable  to  the  burgh ; 
and  therefore  clause  9th  enacts,  “ that  within  the  city  and  county  of  the 
city  of  Edinburgh  and  liberties  thereof,  the  Lieutenant  of  the  said  city,  or 
where  there  is  no  Lieutenant  appointed,  then  the  Chief  Magistrate  there- 
of, shall  appoint  the  Deputy-Lieutenants  within  the  said  city,  and  shall 
also  appoint  officers,”  &c.  &c.  The  qualifications  of  these,  which  are 
chiefly  drawn  from  house  property  within  the  burgh,  are  then  specified. 
The  county  of  Edinburgh,  falling  under  the  former,  is  therefore  regulated 
by  one  rule,  and  the  burgh  by  another.  Clause  14th,  enumerating  the 
counties,  and  the  quota  to  be  furnished  by  each,  classes  the  city  of  Edin- 
burgh as  one  of  them,  and  enacts  that  the  number  for  the  county  of  Edin- 
burgh shall  be  333 ; for  the  city  of  Edinburgh,  310  ; the  coimty  of  Lin- 
lithgow, 94 ; county  of  Haddington,  154,  &c.  &c.  &c.,  the  number  in 
each  county  being  specified,  without  reference  to  any  city  within  it,  the 
distinction  in  the  case  of  Edinburgh  arising  from  the  fact  of  its  being  con- 
stituted a county,  in  the  manner  already  adverted  to.  The  county  of 
Edinburgh,  and  the  county  of  the  city  of  Edinburgh,  were  thus  com- 
pletely distinguished,  and  so  long  as  the  militia  continued  to  be  raised, 
this  distinction  was  carefully  preserved  ; but  when  peace,  happily  for  the 
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counti-y,  rendered  tlieir  services  no  longer  necessary,  the  functions  of  the 
Lieutenantcy  were  allowed  to  drop;  and  so  soon  are  such  important 
things  forgotten,  that  a few  years  ago  the  Lord  Provost  of  Edinburgh, 
doubtful  whether  his  powers  extended  over  the  Canongate,  referred  a 
case  for  decision  to  the  SherilF  of  the  county  of  Mid-Lothian,  which  he 
alone  by  his  commission  had  authority  to  decide. 

The  same  distinction  was  observed  in  the  acts  passed  for  regulating  the 
Police  of  the  city.  In  1805  it  was  deemed  wise  to  invest  the  Superinten- 
dent with  the  functions  of  a Judge,  and,  to  accomplish  this,  the  Sheriff- 
Uepute  of  the  county  of  Edinburgh  was  authorized  and  required  to  grant 
him  “ a substitution  of  Sheriffship and  it  was  farther  enacted,  that 
“ the  said  Superintendent,  after  he  shall  receive  a substitution  from  the 
Sheriff-Depute  as  aforesaid,  shall  have  full  power  to  act  as  a Sheriff- Sub- 
stitute accordingly,  in  all  matters  and  things  falling  under  the  authorities 
given  by  this  act.” 

Had  the  Sheriff-Depute  been  the  superior  officer,  or  had  he  possessed 
even  a cumulative  jurisdiction  within  the  “ county  of  the  city,”  nothing 
more  would  have  been  required,  and  this  commission  would  have  fully  au- 
thorized the  Superintendent  to  have  acted  as  a Judge  within  the  city.  But 
the  Legislature,  aware  that,  save  within  the  limits  of  his  own  jurisdiction, 
— viz.  the  county  of  Mid-Lothian, — the  Sheriff’s  commission  was  of  no 
value  or  force  whatever,  proceeded  farther  to  enact,  that  the  Lord  Provost 
of  the  said  city,  being  “ Sheriff-Principal  within  the  bounds  thereof,  should 
also  be  authorized  and  required  to  grant  the  said  Superintendent  a com- 
mission as  an  additional  Sheriff-Depute  within  the  said  city  and  liber- 
ties, with  power  to  act  in  all  matters  necessary  for  the  execution  there- 
of,”— that,  thus  ai-med  with  the  two  commissions,  he  might  lawfully  exer- 
cise the  powers  of  a Sheriff  in  both  the  counties  without  let  or  hindrance  ; 
or,  in  the  words  of  the  act,  clause  22,  “ the  said  Supeiintendent  shall 
usually  attend  and  act  as  the  Judge  or  Magistrate,  in  all  matters  which 
concern  the  execution  of  this  act,  in  his  character  of  Sheriff-Substitute, 
by  virtue  of  his  commission  from  the  Sheriff-Depute  of  the  county,  and 
as  Sheriff-Depute  within  the  city  and  liberties,  by  virtue  of  his  commis- 
sion from  the  Lord  Provost  as  Sheriff-Principal or  clause  7 3,  autho- 
rizing any  person  thinking  himself  aggrieved  by  “ any  sentence  pro- 
nounced by  the  said  Superintendent,  either  as  Sheriff- Substitute  within 
the  county,  or  as  an  additional  Sheriff-Depute  within  the  city  and  liber- 
ties of  Edinburgh,”  to  apply  to  the  Supreme  Courts  of  Judicature,  &c. 
&c.  And  the  question  may  be  asked.  If  the  commission  granted  by  the 
Sheriff  be  of  no  avail  within  the  sheriffdom  or  county  of  the  city  of  Edin- 
burgh, can  he  himself  exercise  authority  over  a district  to  which  he  can 
grant  no  legal  delegation,  even  though  an  act  of  Parliament  held  it  neces- 
sary that  such  delegation  should  be  given  to  the  Police  Judge,  and  espe- 
cially authorized  him  to  grant  all  the  powers  his  office  enabled  him  to  do  ? 
It  is  well  understood  that  what  a man  cannot  do  himself  he  cannot  au- 
thorize others  to  do ; and,  on  the  other  hand,  it  must  be  as  plain  that 
what  he  cannot  authorize  others  to  do,  he  cannot  do  himself. 
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The  same  was  repeated  in  the  Police  Acts  of  1812  and  1822,  when  the 
Lord  Provost,  as  “ being  Sheriff-Principal  within  the  County  of  the  said 
City,”  was  authorized,  empowered,  and  required  to  grant  commissions,  as 
“ Sherift’-Depute,”  to  certain  parties,  yiz.  those  holding  the  office  of  Old 
Bailies,  to  enable  them  to  act  as  judges  in  the  Police  Court,  and  these 
powers  fell  solely  from  the  change  made  by  the  Burgh  Reform  Act, 
which  extinguished  these  offices,  and  with  them  the  powers  with  which 
they  were  invested. 

These  several  references  may  suffice  to  show,  that  not  only  by  charter, 
act  of  Parliament,  and  royal  warrant,  does  Edinburgh  possess  all  the  pri- 
vileges and  rights  of  a county,  a sheriffdom,  and  a royal  burgh,  but  that 
the  unvaried  practice  of  centuries  has  confirmed  them.  The  exercise  of 
the  powers  wherewith  it  has  been  invested  has  never,  indeed,  been  seri- 
ously challenged,  and  the  practice  of  the  Courts,  as  Sheriff  Courts,  is  re- 
gulated at  the  present  day  by  the  same  laws  as  regulate  the  practice  of 
Sheriff  Courts  throughout  the  country.  Take,  for  example,  the  act  pass- 
ed in  1828,  authorizing  additional  Circuit  Courts,  which  regulates  the 
proceedings  in  criminal  cases  before  “ Sheriffs  of  counties  in  Scotland,” 
and  which  forms  the  rule  in  the  county  of  the  city  of  Edinburgh,  in  the 
same  manner  as  it  does  in  the  other  counties  of  Scotland. 

These  powers  have  indeed  been  somewhat  narrowed  in  the  circle  of 
their  operation.  It  is  little  more,  however,  than  twenty  years  since  the 
Lord  Provost  and  Magistrates,  qua  Sheriff-Principal  and  Deputes,  held  a 
Court  for  the  trial  of  offenders  by  a Jury,  and  their  power  to  do  so  re- 
mains unchanged  ; and  it  is  within  the  last  twenty-five  years  that  de- 
creets, acts  of  warding,  &c.  have  been  issued  by  the  Magistrates  qua 
Sheriffs,  against  persons  occupying  houses  on  Bruntsfield  Links  ; nor 
does  there  appear  to  be  any  good  reason  why  it  should  not  be  so  still. 
The  last  curtailment  of  the  exercise  of  these  powers  is  connected  with  the 
passing  of  an  act  in  1828  for  regulating  the  granting  of  certificates  for 
ale  licenses,  which  expressly  prohibits  Magistrates  of  royal  burghs  from 
granting  “ Certificates  in  favour  of  any  house  situated  beyond  the  royalty 
of  the  burgh.”  In  consequence  of  this  enactment,  the  Magistrates  gave 
up  the  practice  of  granting  certificates  to  houses  situated  within  the  liber- 
ties; and  these  have  since  been  granted  by  the  Justices  of  Mid-Lothian. 
But  if  the  view  now  given  of  the  extent  of  territory  included  within  the 
bounds  of  the  city  as  a royal  burgh,  be  coiTect,  it  may  at  least  be  ques- 
tioned whether  even  under  that  act  it  w'as  necessary  to  relinquish  those 
powers  over  any  portion  of  the  district  -within  which  they  were  formerly 
exercised. 

It  cannot,  however,  be  disputed,  that  the  Sheriff  of  the  couuty  of  Mid- 
Lothian  has  exercised,  and  does  daily  exercise,  all  his  poAvers  within  the 
county  of  the  city  of  Edinburgh,  as  freely  as  Avithin  his  OAvn  county,  and 
that  he  does  so,  not  only  Avithout  challenge,  but  even  Avith  approbation  ; 
and  therefore,  some  may  be  disposed  to  ask.  Why  all  this  detail  of  facts 
and  arguments  in  opposition  to  a practice  Avhich  has  crept  in  Avithout 
challenge,  and  is  obviouslA’-  for  the  benefit  of  the  eonimniiitv  ? To  this  avo 
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reply,  that  whether  the  exercise  of  these  powers  he  or  be  not  beneficial  to 
the  community,  it  is  very  desirable,  nay,  absolutely  necessary,  to  know 
whence  these  powers  are  derived,  and  whether  their  exercise  legitimately 
flows  from  the  commission  granted  by  the  Crown ; whether,  in  short, 
they  are  exercised  merely  by  sufferance,  or  in  virtue  of  lawful  authority. 
For  this,  w'e  apprehend,  will  make  a very  great  difference  indeed  in  re- 
gard to  the  degree  of  respect  to  which  the  decisions  are  entitled.  It  may 
in  many  cases  be  for  the  convenience  or  comfort  of  the  Magistrates  that 
the  Sheriff  should  give  a decision,  and  that  his  judgment  should  tacit- 
ly be  received  as  law.  But  it  is  a very  different  thing  when  he  proceeds 
to  call  out  the  military  to  execute  that  judgment  within  a shire  in 
which  he  has  no  legitimate  power,  and  in  which  another  functionary 
higher  in  rank  than  himself  holds  undisputed  and  paramount  sway  ; 
one,  in  short,  whom  all  persons  are  required  by  the  Sovereign  to  reve- 
rence and  obey.  The  simple  fact  that  the  Sheriff  of  Mid-Lothian  has 
long  exercised  certain  powers  within  the  county  of  the  city,  neither 
proves  the  legitimacy  of  their  origin  nor  the  justice  of  their  applica- 
tion. Our  respected  correspondent,  in  his  second  letter,  p.  18,  indeed, 
maintains  that  the  powers  of  the  Sheriff  of  the  county  of  Mid-Lothian, 
in  regard  to  the  city,  are  quoad  the  Lieutenantcy,  the  same  as  in 
any  other  county,  and  quoad  the  Provostship,  the  same  as  in  any  other 
burgh.”  The  case,  however,  is  widely  different,  for  in  the  county  of  the 
city  of  Edinburgh  the  operation  of  the  Jurisdiction  Act  is  altogether  ex- 
cluded, and  the  Lord-Lieutenant  still  retains  the  power  of  “ personally 
judging  in  civil  or  criminal  causes,” — a power  of  which  the  Lords-Lieu- 
tenant  of  other  counties  are  deprived,  and  the  Sheriff  substituted  in  their 
stead ; while,  in  regard  to  the  burgh,  its  position  as  a county  within  it- 
self gives  it  a peculiarity  which  entirely  excludes  the  Sheriff  of  every  other 
county.  This  peculiarity  is  specially  referred  to  by  the  late  Mr  Reddie, 
in  the  opinion  given  to  the  Town  Council  of  Glasgow,  25th  August  1848, 
in  which,  while  he  states  most  justly, 

“ That,  agreeable  to  the  general  consuetudinary  law  of  Scotland,  the  Provost, 
within  the  territory  of  the  royal  burgh,  has  all  along  been  held  to  be  the  chief 
and  highest  person  in  point  of  rank  and  precedence,  both  in  concerns  of  impor- 
tance, and  also  in  matters  of  form  and  ceremonial.” 

He  adds, — 

“ That  in  London,  I believe,  the  Lord  Mayor  on  public  occasions  takes  pre- 
cedence of  Peers  and  all  public  dignitaries,  except  the  royal  person.  In  Edin- 
burgh, I understand,  the  same  rule  is  followed  in  practice.  At  the  same  time^ 
I am  aware  that  the  cases  of  Edinburgh  and  Glasgow  are  not  parallel,  because 
Edinburgh  is  a sheriffdom  within  itself,  which  Glasgow  is  not,  and  because  the 
Provost  of  Edinburgh  is  Lord-Lieutenant  of  the  city,  which  the  Provost  of 
Glasgow  is  not,  and  in  this  way  within  the  city  takes  precedence,  even  of  tlie 
Lord-Lieutenant  of  the  county.” 

At  the  same  time,  Mr  Reddie  is  of  opinion  that  the  Jurisdiction  Act 
of  1748  gave  the  Sheriffs  then  appointed  a “ cumulative  jurisdiction 
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with  the  Provost  and  other  Magistrates  of  royal  burghs but  we  have 
endeavoured  to  show  that  that  act  made  no  change  whatever  in  regard 
to  the  jurisdiction,  but,  on  the  contrary,  left  everything  exactly  as  it 
found  it,  by  specially  exempting  royal  burghs  from  its  operation,  and 
that  therefore  some  other  ground  must  be  found  for  establishing  a valid 
claim  for  the  exercise,  on  the  pai't  of  Sheriffs  of  counties,  of  a cumu- 
lative jurisdiction  wdth  the  Magistrates  of  royal  burghs.  Moreover, 
very  soon  after  the  passing  of  that  act,  in  1748,  this  matter  was  put  to 
the  test ; for  in  1752  a case  occurred  in  regard  to  property,  in  which 
the  Sheriff  of  Stirling  gave  a decision  sustaining  his  own  jurisdiction 
within  the  burgh ; but  on  appeal  to  the  Supreme  Court  this  was  dis- 
allowed. (Magistrates  of  Stirling  against  Sheriff-Depute  of  Stirlingshire, 
Nov.  1752  ; Mor.  Diet.,  p.  7584.) 

This  decision  ought  to  have  satisfied  Mr  Reddie  that  a cumulative  juris- 
diction was  not  given  by  the  Jurisdiction  Act ; nor  was  it  solitary,  for 
in  another  case,  that  of  Tailors  of  Edinburgh  ®.  White,  6th  August 
1777  (Mor.  Diet.  App.  Jurisdiction,  p.  11),  the  Sheriff  of  Mid-Lothian 
sustained  his  own  jurisdiction  in  the  regulation  of  the  wages  of  trades- 
men ; and  again,  the  Supreme  Court  set  aside  that  decision,  and  “ found 
that  the  Sheriff  had  no  jurisdiction,"  as  a police-officer,  in  regulating  the 
wages  of  tradesmen,  “this  power  belonging  to  Justices  of  Peace  within 
a county,  and  to  Magistrates  in  towns.” 

In  another  case,  indeed,  the  jurisdiction  of  the  Sheriff  was  sustained, 
even  against  his  own  opinion  ; but  then  it  w^as  decided  “ upon  the  prin- 
ciple that  the  Magistrates  themselves  were  parties  in  the  cause,  and  could 
not  with  propriety  judge  in  it,  while  the  Sheriff’s  jurisdiction  admitted 
of  no  doubt,”  and  thus  rather  confirms  the  rule  in  all  other  cases  than 
sets  it  aside.  (Earl  of  Kintore  against  Lyon  and  others,  27th  February 
1802 ; Mor.  Die.,  p.  7673,  &c.  &c.,  p.  30.) 

In  a similar  case,  at  a former  period  (Wilson  against  the  town  of  Perth, 
1670,  Mor.  Diet.,  p.  7409),  the  Lords  “ found  that  they  themselves  were 
the  only  competent  judges.”  In  such  cases,  however,  it  is  certainly  de- 
sirable that  an  indifferent  party  should  be  the  Judge ; but  whether  the 
Sheriff  or  Court  of  Session,  is  another  question. 

The  Parliamentary  Reform  Act  of  1832  has  been  already  alluded  to 
(p.  26) ; and  we  shall  only  further  remark,  that  although,  prior  to  the 
passing  of  that  act,  the  Sheriff  \vas  merely  the  medium  of  communi- 
cation between  the  Clerk  of  the  Crown  and  the  Lord  Provost,  and, 
subsequent  thereto,  has  had  the  w'hole  conducting  of  the  election  from 
first  to  last  placed  in  his  hands,  yet  this  last  change  so  naturally  resulted 
from  the  transference  of  the  right  of  election  from  the  Corporation  of  the 
burgh  to  the  constituency  of  a larger  district  created  by  the  act  itself, 
that  no  argument  can  be  drawn  from  it  in  favour  of  a cumulative  juris- 
diction ; for  although  the  Lord  Pi’ovost  quoad  the  election  is  now  on  the 
same  footing  as  any  other  elector,  yet  quoad  the  peace  of  the  city  the  act 
in  no  wav  relieves  him  from  the  responsibility  attached  to  the  office,  nor 
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does  it  burden  the  Sheriff'  with  it.  The  only  thing  the  act  authorizes 
him  to  do  is,  to  adjourn  the  election  should  he  see  cause.  Conform  to 
this  view,  it  appears  that  in  the  recent  election  for  Greenock,  some 
alarm  having  been  felt  at  head -quarters  in  regard  to  the  peace  of  the 
burgh,  the  Home  Secretary,  in  a telegraphic  despatch,  intimated  his  “ re- 
liance on  the  local  authorities”  for  its  preservation.  This  communica- 
tion was  addi-essed  to  “ the  Provost  of  Greenock,”  he  being  Chief  Ma- 
gistrate of  the  burgh,  and,  as  such,  charged  with  a responsibility  which 
nothing  short  of  the  chief  authority  could  enable  him  to  bear ; and  it 
was  backed  by  the  forwarding  a detachment  of  troops,  that  he  might  not 
want  the  means  for  enforcing  that  authority.  Fortunately  their  services 
were  not  required ; the  election  was  quietly  concluded,  and  the  peace  of 
the  burgh  was  but  little  disturbed.  If,  however,  the  Provost  of  Green- 
ock,— a burgh  of  barony  in  which  a cumulative  jurisdiction  only  is  re- 
served,— be  thus  regarded  as  the  chief  authority,  much  more  must  it  be  so 
in  royal  burghs,  where  all  their  rights  are  reserved  entire,  and  especially 
so  in  the  county  of  the  city  of  Edinburgh.  In  all  cases,  indeed,  in  which 
disturbance  of  the  public  peace  of  a burgh  is  to  be  apprehended,  the  Pro- 
vost and  Magistrates  are  the  parties  responsible  for  its  preservation.  For 
example,  in  the  proclamation  regarding  the  election  of  Peers,  there  is  the 
following  clause  : — “ And  we  do  by  this,  our  royal  proclamation,  strictly 
command  and  require  the  Provost  of  Edinburgh,  and  all  other  the  Ma- 
gistrates of  the  said  city,  to  take  especial  care  to  preserve  the  peace  thereof 
during  the  time  of  the  said  election,  and  to  prevent  all  manner  of  riots, 
tumults,  disorders,  and  violence  whatsoever.”  W ere  it  otherwise,  the  ar- 
gument applied  would  prove  too  much,  for  it  would  prove  the  Sheriff 
to  be  the  superior  officer  within  burgh, — a notion  universally  scouted. 

The  trial  of  Archibald  Stewart,  Esq.,  Lord-Provost  of  Edinburgh,  for 
neglect  of  duty,  in  the  year  1745,  “in  the  execution  of  his  office,  at  a 
time  of  public  danger  and  open  rebellion,”  throws  so  much  light  on  this 
point,  that  a reference  to  it  may  here  be  made  with  advantage.  The  cap- 
ture of  the  city  by  the  rebels,  on  the  17th  September  of  that  year,  is  so 
well  known,  that  nothing  need  be  said  regarding  the  history  of  that  event. 
The  Lord  Provost,  being  also  Member  for  the  city,  soon  after  set  out  for 
London,  to  attend  his  duty  in  Parliament.  Two  days  after  his  arrival 
he  was  taken  into  custody,  sent  to  the  Tower,  and  kept  a close  prisoner 
there  for  three  months ; and  though  after  that  period  his  confinement 
was  relaxed,  he  was  not  released  till  23d  January  1747,  after  an  impri- 
sonment of  fourteen  months,  when  he  was  admitted  to  bail  on  a recog- 
nisance to  the  extent  of  £15,000.  He  was  afterwai’ds  indicted  at  the  in- 
stance of  William  Grant  of  Prestongrange,  Esq.,  his  Majesty’s  Advocate, 
to  stand  trial  before  the  High  Court  of  Justiciary ; and  having,  agree- 
ably to  a clause  contained  in  the  act  passed  the  preceding  session  of  Par- 
liament, for  taking  away  and  abolishing  heritable  jurisdictions  in  Scot- 
land, “ given  in  to  the  Clerk,  in  writing,  a signed  account  of  the  facts  re- 
lating to  the  matters  charged  upon  him,"  the  Lords  ordained  both  parties 
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to  give  in  “ informations,'’  which  was  accordingly  done  ; and  the  Lords, 
after  arguing  upon  the  libel  and  informations,  found  the  libel  relevant  to 
infer  the  pains  of  law ; and  by  an  interlocutor,  signed  Argyll,  I. P.D,, 
remitted  the  same  to  the  “ knowledge  of  an  Assize.”  After  various 
delays,  the  trial  came  on  on  27th  October  1747,  and  lasted  four  days. 
Fifty  witnesses  were  examined  for  the  prosecution,  and  fifteen  for  the 
defence;  and  the  Jury  having  been  inclosed  on  the  31st,  returned  an 
unanimous  verdict  of  “ Not  Guilty”  on  the  2d  November,  when  the 
pannel  was  assoilzed  simpliciter,  and  dismissed  from  the  bar.  Nor  was 
the  Provost  much  to  blame.  The  city  was  not  defensible  ; the  inhabi- 
tants had  been  much  discouraged  by  exaggerated  accounts  of  the  num- 
bers of  the  rebel  army,  and  had  little  confidence  in  the  troops  or  their 
commander ; Sir  John  Cope  was  no  Sir  Charles  Napier ; and  the  dra- 
goons, on  whom  they  were  taught  to  rely,  had  retreated  from  Coltbridge, 
ill  the  graphic  language  of  the  Lord  Advocate,  “ sooner  and  farther  than 
it  was  necessary ;”  and  at  the  critical  moment  the  civil  officers  of  the 
Crown  had  withdrawn  from  the  city.  If  he  erred  in  believing  it  to  be 
a vain  attempt  to  defend  the  city  in  such  circumstances,  it  was  but  an 
error  of  judgment,  and  scarcely  called  for  so  serious  a charge  as  that  from 
which  he  was  relieved  only  by  the  verdict  of  a jury. 

The  ground  on  which  the  Lord- Advocate  rested  the  prosecution  was, 
that  the  Lord  Provost  having  the  supreme  authority  in  the  city,  was 
alone  responsible.  The  indictment  beai’s  it,  and  the  Lords  of  Jus- 
ticiary confirmed  it  by  sustaining  the  indictment.  The  simple  fact  that 
such  a trial  took  place  may  therefore  be  held  conclusive  on  the  point 
that  no  such  thii^  as  a co-ordinate  or  cumulative  jurisdiction  then  ex- 
isted. No  one  put  forth  a claim  to  equal  power  with  the  Chief  Ma- 
gistrate, and  no  one  was  charged  with  equal  responsibility.  In  particu- 
lar, while  the  Lord  Provost  uniformly  consulted  with  the  Magistrates 
and  Council,  and  also  with  the  Lord  Justice-Clerk,  Lord- Advocate,  and 
'Solicitor-General,  he  never  had  any  communication  with  the  Sheriff- 
Principal  or  Sheriffs-Depute  of  Mid-Lothian.*  These  gentlemen  are  not 
once  referred  to  throughout  the  whole  proceedings.  Some  Sheriff  Officers 
were  cited  as  witnesses,  though  not  examined ; but  no  mention  is  made  of 
the  Sheriffs  themselves.  They  neither  shared  in  the  labours,  the  anxie- 
ties, the  responsibilities,  or  the  sufferings  of  the  Lord  Provost. 

The  indictment  and  information  by  the  Lord-Advocate  bring  out  so 
plainly  the  grounds  on  which  his  Lordship  rested,  that  a few  extracts 
may  be  acceptable  to  those  who  take  an  interest  in  the  matter.  The  in- 
dictment sets  out  in  the  usual  form : — 

“ That  whereas,  by  the  laws,”  &c.  &c.  “ all  neglects  of  duty,”  &c.  “ are  crimes, 


* The  Right  Honourable  the  Earl  of  Lauderdale  was  at  that  time  Sheriff- 
Principal,  and  Walter  Sandilands,  and  Alexander  Lind,  Esqrs.,  Advocates, 
Sheriffs-Depute. 
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and  severely  pimisliable,”  &c.,  yet  “true  it  is  and  of  verity,  that,”  &c.  “he  the 
said  Archibald  Stewart,  being  Lord  Provost  of  the  city  of  Edinburgh  when  a 
most  bold,  desperate,  wicked,  and  unprovoked  rebellion  was  raised,”  &c.  “ At 
such  a juncture,  it  being  his  duty,  as  the  Chief  Magistrate  of  the  said  city,  and 
tlie  King’s  Lieutenant  therein,  having  authority  to  command  the  military  force  of 

ichateter  kind  within  the  city,  to  have  exerted  himself,”  &c.  &c Yet 

“ he  the  said  Archibald  Stewart,  then  Chief  Magistrate  and  sole  military  Oovernor 
of  that  city,”  &c.  “ refused  to  give  orders  for  loading  the  cannon  planted  upon 
tlie  city  walls,”  and  “ refused  to  apply  for  some  of  the  sailors  for  managing  of 
those  cannon  ;”  “ refused  to  give  his  consent  or  authority  for  receiving  any  of 
those  dragoons  j”  “refused  to  give  any  orders  to  the  Volunteers  of  the  city 
of  Edinburgh  ;”  “ refused  or  declined  to  give  his  License  or  Authority  for  a 
party  sent  by  Lieutenant-General  Guest,  or  by  Lieutenant-General  George 
Preston,  Governor  of  the  Castle  of  Edinburgh,  to  remove  or  spike  up  the  can- 
non that  were  planted  upon  the  city  walls,”  &c.  &c. 

In  short,  everything  was  laid  to  his  charge ; nothing  could  be  done 
without  him ; neither  sailors  nor  dragoons  could  enter  without  his  order; 
nor  a single  step  be  taken  vdthout  his  authority. 

The  same  is  more  fully  brought  out  in  the  “ Information”  given  in  by 
the  Lord-Advocate.  One  extract,  however,  must  suffice : — 

“The  nature  of  the  office  of  Lord  Provost  of  the  city  of  Edinburgh  is  well 
known  to  this  Court.  It  is  partly  the  same  that  belongs  to  the  Chief  Magis- 
trate of  every  Royal  Burgh  in  the  Kingdom,  and  partly  arises  fr^n  the  particular 
grants  to  the  city  of  Edinburgh.  They  are  Sheriffs  loithin  themselves  ; the  Lord  Provost 
is  the  High  Sheriff;  and  of  late  years,  as  well  as  formerly,  has  acted  as  such,  and 
tried  Causes  even  capital ; and  the  Bailies  are  ex-offcio  his  Deputy-Sheriffs. 

“ The  Lord  Provost  is  the  King’s  Lieutenant  within  the  city  ; he  is  Colonel 
of  the  City-Guard  ; and  he  is  Chief  Commander  of  the  City  Trained  Bands  or 
Militia.  ...  In  short,  the  whole  military  Power  within  the  City  was  in  him,  and 
the  chief  executive  Potter  in  all  Respects'’ 

These  sufficiently  testify,  not  only  to  the  supremacy  of  the  power  of 
the  Lord  Provost  within  the  county  of  the  city,  but  also  to  its  exclusive- 
ness; and  the  whole  proceedings  show  that  Mr  Secretary  Walpole,  in 
transmitting  his  order  to  the  Provost  of  Greenock,  rather  than  to  the 
Sheriff  of  Renfrew,  although  then  conducting  the  election,  acted  in  strict 
conformity  with  law  and  precedent,  Avhich  concm:  in  placing  the  power, 
with  the  responsibility,  in  the  hands  of  the  Chief  Magistrate  of  the  burgh. 

Confined,  however,  to  the  election  of  the  city  Members,  the  advantage 
arising  from  this  important  matter  being  placed  under  the  control  of  a 
gentleman  high  in  official  station,  himself  precluded  from  personal  interest, 
is  so  gi’eat,  and  the  manner  in  which  elections  have  hitherto  been  conducted 
so  unexceptionable,  that  there  can  be  no  question  as  to  the  piopiiety  of 
the  arrangement ; and  the  whole  being  regulated  by  a special  act  of  Par- 
liament, falls  to  be  regarded  as  an  exceptional  case.  Nor  is  this  the 
only  exceptional  case ; for  in  various  acts  the  powers  of  the  Sheriff’  are 
extended,  where  such  extension  is  for  the  convenience  of  the  com- 
munity,  as,  for  instance,  in  the  Police  Act,  in  reference  to  the  Guild 

Court,  in  regard  to  drains,  <S:c.,  where  the  subjects  lie  partly  without  and 
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partly  within  the  burgh;  also  in  the  Police  Act  of  1805,  to  which  we 
have  referred,  where,  in  absence  of  the  Judge,  he  is  authorized  to  act 
in  his  stead,  in  cases  occurring  within  any  part  of  the  police  bounds, — an 
authority  continued  in  the  present  act,  from  its  value  in  matters  happen- 
ing in  localities  Avhere  the  boundaries  are  not  easily  defined,  and  where, 
without  some  such  provision,  the  ends  of  justice  might  be  defeated ; and 
in  various  other  acts  the  same  may  be  found.  All  these,  however,  are 
special,  and  have  no  bearing  on  the  general  question,  or  rather  confirm 
the  rule  to  which  they  are  exceptions. 

In  conclusion,  Ave  may  rmark,  that  had  objection  been  taken  to  the 
interference  of  Sheriffs  in  ordinary  civil  causes,  in  the  same  manner  as 
in  the  case  of  the  Guild  Court,  there  can  be  little  doubt  but  that  in 
no  royal  burgh  Avould  their  jurisdiction  have  been  sustained ; for  what 
can  the  meaning  be  of  a free  burgh,  if  it  does  not  enjoy  a freedom  from 
all  authority  within  its  boundary,  save  that  of  the  CroAvn  and  the  Su- 
perior Courts  of  the  kingdom;  or,  as  expressed  in  the  act  1593,  regard- 
ing Edinburgh,  referred  to  p.  33,  the  Magistrates  Avere  not  to  be  in- 
terfered with  in  the  execution  of  their  offices,  as  they  proceed  “ imme- 
diatelie  be  command  and  direction  of  his  Hienes,  be  virtue  of  Iuaa’s  be 
deliverance  of  the  Lordis  of  Secret  Counsaill,  Session,  or  be  statute  and 
ordinance  of  the  Council  of  the  said  burgh,  or  be  their  aAvin  authoritie 
and  poAver,” — Avhile  Avithin  the  county  of  the  city  of  Edinburgh  it  must 
at  once  have  been  set  aside  ? 

Objection,  however,  AAns  not  taken ; and  the  exercise  of  judicial  au- 
thority by  persons  learned  in  the  law,  AA'hose  special  business  it  is  to  prac- 
tise law,  is  unquestionably  attended  with  much  advantage  to  the  com- 
munity ; and  this  (the  judicial)  portion  of  the  SheriflT s labour  may  there- 
fore be  safely  left  untouched,  or  rather  be  confirmed  by  some  legal  au- 
thority ; or  a delegation  of  sheriffdom  might  be  conferred  by  the  Lord 
Provost  as  Sheriff-Principal  either  on  the  Sheriff  or  some  other  learned 
gentleman,  as  Assessor  or  otherAvise,  Avith  such  a salary,  that  his  Avhole 
time  might  be  devoted  to  the  duties  of  the  office,  reserving  all  poAA'ers 
other  than  the  judicial, — those  poAvers,  indeed,  Avhich,  being  the  consti- 
tutional right  of  the  community,  may  not  be  bartered  aAA'ay  for  any  con- 
sideration Avhatsoever.  On  this  point,  indeed,  all  may  be  expected  to 
concur ; for  even  those  Avho  may  not  be  disposed  to  admit  the  proposition, 
“ that  the  Sheriff  of  the  county  of  Mid-Lothian,  as  such,  has  no  legal  ju- 
risdiction within  the  county  of  the  city  of  Edinburgh,”  Avill,  Ave  belicAT, 
agree  Avith  Mr  Erskine,  as  already  quoted,  in  making  an  exception  of 
such  matters  “ as  are  more  closely  connected  Avith  the  public  order  of 
police  of  the  burgh,  in  Avhich,  if  the  Sheriff,  Avho  may  possibly  be  a 
stranger  to  its  condition,  Avere  alloAA'ed  to  judge,  the  administration  of  the 
magistrates  might  be  embarrassed,  and  their  plans  for  (he  public  interest 
defeated.” 
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It  is  unnecessary  to  add  much  to  what  has  been  already  stated  at  pages 
7 and  22  regarding  the  claims  of  the  Justices  of  the  Peace  for  the  county 
of  Edinburgh  to  jurisdiction  within  the  city,  A few  words,  however,  may 
be  useful.  The  Commission  of  the  Peace  for  the  County  of  Edinburgh 
(addressing  the  parties  named  therein)  commences  thus  : — “ Know  ye  that 
we  have  assigned  you  jointly  and  severally,  and  every  one  of  you,  our  Jus- 
tices, to  keep  our  Peace  in  oiir  county  of  Edinburgh.”  The  bounds  of  the 
county  of  Edinburgh,  therefore,  constitute  the  limits  of  the  jurisdiction. 
This  has  been  already  shown  to  be  another  name  for  the  county  of  Mid- 
Lothian.  Indeed,  in  the  lists  of  the  Justices,  printed  under  their  own  au- 
thority, the  county  is  denominated  the  county  of  Edinburgh  or  Mid-Lothian. 
All  the  poAvers  and  authorities  granted  must  therefore  have  reference  to  that 
county,  and  to  no  other.  They  are  special,  arise  out  of  the  Commission, 
are  limited  by  it,  and  can  be  exercised  only  within  the  territory  for  which 
they  are  granted.  Hence  the  words,  “ the  aforesaid  county,”  “ our  afore- 
said county,”  occur  again  and  again  in  the  Commission,  defining  more 
distinctly  the  limits  of  the  territory  over  Avhich  the  jurisdiction  extends, 
and  within  which  the  Justices  are  directed  “ to  keep,  and  cause  to  be 
kept,  all  the  ordinances  and  statutes  for  the  good  of  our  peace,  and  for 
the  preservation  of  the  same,  and  for  the  quiet  rule  and  government  ot 
our  people,  made  in  all  and  singular  their  articles  in  our  said  county  (as 
well  within  liberties  as  without).”  But  what  are  those  liberties  “ with- 
in” Avhich,  as  Avell  as  “ without,”  the  jurisdiction  is  to  be  exercised  ? 
Plainly  liberties  situated  within  the  county  of  Edinburgh  or  Mid-Lothian. 
The  county  itself  forms  the  limit  of  the  jurisdiction  ; and  liberties  within 
that  county  can  never  be  taken  to  mean  liberties  Avithin  another  county, 
though  bordering  on,  or  intimately  connected  Avith  it. 

Edinburgh  and  its  liberties,  though  locally  situated  Avithin  the  county 
of  Mid-I.othian,  form,  as  already  shoAvn,  a county  Avithin  itself,  distinct 
and  separate  from  the  county  of  Mid-Lothian.  It  has  also  a Commission 
of  the  Peace  ; and  that  Commission  appoints  the  parties  named  therein 
“ to  keep  our  Peace  in  the  city  of  Edinburgh  and  liberties  thereof.  These 
Avords  are  again  and  again  repeated  in  the  Commission  as  the  extent  and 
limit  of  the  jurisdiction.  The  powers  given  and  duties  imposed  are  the 
same  in  both  Commissions  ; they  only  differ  in  regard  to  the  places  Avithin 
AA'hich  these  are  to  be  exercised.  The  liberties  referred  to  in  the  one,  accoid- 
ingly,  differ  from  those  referred  to  in  the  other  ; the  one  being  exclusively 
in  the  county,  the  other  in  the  city.  In  farther  illustration  of  this,  it  may 
be  remarked,  that  the  Magistrates  of  the  “ liberties  of  the  city”  are  insert- 
ed in  the  Commission  of  the  P eace  fur  the  city,  viz.  the  Resident  Magis- 
trates and  Treasurer  of  Canongate,  the  Resident  Magistrates  of  Easter  and 
Wester  Portsburgh,  and  the  Resident  Magistrates  of  Leith.  None  of  them, 
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lioM’ever,  ore  inserted  in  the  Commission  for  the  county.  The  liherfies 
of  the  city  ivere  not  in  the  mind  of  the  granter  of  that  Commission,  and 
never  ivere  intended  to  be  affected  by  it.  Hence  no  privilege  was  given, 
no  interest  being  involved.  This  is  made  still  more  manifest  by  the  dis- 
tinct duties  assigned  to  the  two  bodies,  qua  Justices,  in  acts  of  Parliament. 
Take,  for  example,  the  clauses  of  the  Police  Act  1805  regulating  the  assize 
of  bread,  steelyards,  &c.,  in  which  it  is  enacted  that  “ the  Lord  Provost 
and  Magistrates  within  the  city  and  liberties,  and  his  Majesty’s  Justices 
of  the  Peace,  so  far  as  concerns  adjacent  places  without  the  city  and  li-  i 
berties,”  shall,  &c.  &c.  The  Commission,  then,  it  may  be  safely  main-  | 
tained,  affords  no  warrant  for  the  exercise  of  jurisdiction  within  the  “ city  ! 
and  liberties”  by  the  Justices  of  Peace  of  the  county. 

The  same  doctrine  may  be  still  farther  illustrated  by  a reference  to  the 
fact,  that  the  Magistrates  were  appointed  Justices  of  the  Peace  within  the 
city  of  Edinburgh  and  the  liberties  thereof  some  years  before  any  Justices 
of  the  Peace  ivere  appointed  for  the  county  of  Mid -Lothian. 

So  far  back  as  the  reign  of  Queen  Mary,  the  Provost  of  Edinburgh 
ranked  as  a Justice  of  the  Peace;  for  we  find  that  in  the  year  1550  a Com- 
mission in  the  following  terms  was  issned  by  her  Majesty : — 

“ A signature  by  Mary  Queen  of  Scots,  subscribed  by  James  Duke  of  Cbat- 
tellrault,  &c.,  her  cousin,  and  tutor,  and  protector,  and  governor  of  her  realm,  j 
whereby  her  Majesty,  with  advice  and  consent  of  her  said  tutor,  ordained  an  j 
Commission  of  Justiciary  to  be  made  in  due  form,  under  the  testimonial  of  her  I 
Great  Seal,  making,  constituting,  and  ordaining  her  Lovite  Francis  Tenent,  Pro-  I 
vost  of  Edinburgh,  her  Justice  in  that  part  within  the  bounds  of  Edinburgh  and  H 
freedom  thereof,  giving,  granting,  and  committing  to  him  full  power  and  spe-  || 
cial  command  all  and  sundry  persons,  committers  of  theft,  recept  of  theft, 
slaughter,  murder,  mutilation,  and  other  crimes,  within  the  bounds  foresaid,  to 
take  and  apprehend,  and  them  to  the  knowledge  of  an  assize  to  put,  and  to  jus- 
tify and  to  administer  justice  upon  them,  conform  to  the  laws  of  this  realm, 
after  their  demerits  ; and  to  that  effect.  Courts  of  .Justiciary,  ane  or  mae,  to 
sett,  begin,  affix,  affirm,  hold,  and  continue,  as  oft  as  need  were,  deputes  ane  or 
mae  under  him,  with  clerks,  serjeants,  and  dempsters,  and  all  other  officers  and 
members  of  Court  needful,  to  make,  create,  substitute,  and  ordain,  for  whom  he 
should  be  holden  to  answer,  assizes  of  honest  and  famous  men  dwelling  within 
the  said  burgh  and  freedom  thereof,  to  sufficient  number,  to  compear  before 
them,  to  pass  upon  the  assizes  of  the  saids  persons  to  summon  ; and  generally, 
all  and  sundry  other  things  to  do,  &c.,  firm  and  stable,  &c. ; and  that  the  said 
Commission  be  extended  with  all  things  needful,  and  to  endure  in  time  coming 
sae  long  as  the  said  Francis  bees  Provost  of  the  said  burgh.”  R| 

A similar  Commission  ivas  issued  by  James  VI.  in  1589,  making,  con-  jU 
stituting,  and  ordaining  the  Provost  and  Bailies  of  Edinburgh,  present  ■ 
and  to  come,  his  Majesty’s  Justices  Avithin  the  burgh  of  Edinburgh,  and  H 
all  other  parts,  bounds,  and  privileges  of  the  same  and  freedom  thereof,  M 
giving,  granting,  and  committing  certain  powers,  and  generally  “ to  do,  || 
exerce,  and  use  sick  like,  and  as  freely  in  all  things  as  his  Majesty’s  Jus-  H 
tice  General  or  his  Deputes  might  do  in  the  premises.”  This  Comniis- 
sion  was  to  endure  during  his  ^Majesty’s  pleasure,  or  till  recalled.  II 
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Again,  in  1609,  an  act  was  passed  by  Parliament,  autliorizing  the  king 
to  appoint  yearly  in  every  shire  within  the  kingdom  “ some  godly,  wise, 
and  virtuous  gentlemen,  of  good  quality,  means,  and  report,  making  resi- 
dence within  the  same,  in  such  numbers  as  the  bounds  of  the  shire  shall 
require,  to  be  Commissioners  for  keeping  his  Majesty’s  peace.”  And  in 
the  same  year  a Commission  was  issued  under  the  Great  Seal,  dated  at 
AVhitehall,  10th  November  1609,  making  and  constituting  the  Provost 
and  Bailies  of  the  burgh  of  Edinburgh,  and  their  successors  in  office, 

“ Justiciars  and  Commissioners  of  our  Peace,”  giving  them  full  power, 
authority,  and  jurisdiction  within  the  bounds,  limits,  and  liberties  of  the 
said  burgh. 

On  25th  September  1612,  this  Commission  Avas  ratified  by  a royal 
charter,  which  not  only  confirmed  it,  but  of  new  made,  constituted,  and 
ordained  the  Provost  and  Bailies  of  Edinburgh,  and  their  successors  in 
office  in  all  time  coining.  Justices  of  the  Peace  Avithin  the  burgh  of  Edin- 
burgh and  liberty  thereof,  toAvn  of  Leith,  and  also  Avithin  the  bounds  of  all 
other  lands  {omnium  aliariim  terrarum  qiiarumcunque)  holding  imme- 
diately of  the  said  burgh,  giving  and  granting  poAvers  as  full  as  any  other 
“Justiciars  and  Commissioners  of  the  Peace  in  any  other  portion  of  the 
kingdom  of  Scotland,  to  be  enjoyed  freely,  quietly,  Avell,  and  in  peace, 
Avithout  any  revocation,  contradiction,  or  obstacle  Aidiatsoever.  Ibis 
charter  was  ratified  by  Parliament  in  1621. 

Justices  of  the  Peace,  on  the  other  hand,  do  not  seem  to  have  been  ap- 
pointed for  the  shire  of  Mid-Lothian  till  1617,  Avhen,  Sir  David  Dalrymple 
informs  us,  they  were  settled  by  act  of  Parliament  throughout  the  whole 
kingdom  of  Scotland.  There  can  therefore  be  no  question  in  regard  to 
the  priority  of  the  appointment  of  Justices  within  the  burgh  of  Edin- 
burgh and  liberties  thereof ; and,  so  far  as  the  interests  of  the  inhabitants 
Avere  concerned,  there  Avas  no  need  of  any  farther  appointnient ; nor  Avas 
it  usual  then,  nor  is  it  usual  now,  to  issue  commissions  to  different  bodies 
of  gentlemen  to  exercise  jurisdiction  as  Justices  of  the  Peace  Avithin  one 
and  the  same  territory.  The  Commission  for  Mid-Lothian  Avas  doubt- 
less issued  to  supply  a Avant  which  then  existed  in  regard  to  the  adminis- 
tration of  justice  vA'ithin  the  county,  by  the  appointment  to  the  judicial 
office  of  gentlemen  of  I'ank  and  fortune  resident  Avithin  the  same,  and  not 
to  interfere  Avith  the  functions  of  those  already  appointed  to  the  same  of- 
fice AA’ithin  the  burgh.  Noi’  is  it  likely  that  at  thatpeiiod  there  AAOuld  be 
any  such  interference.  Satisfied  AA'ith  the  poAvers  given  them  A\ithin  the 
county,  the  noblemen  and  gentlemen  named  in  the  Commission  would 
doubtless  exercise  those  poAvers  for  the  benefit  of  the  county,  Avithout 
seeking  any  intercourse  with  the  city,— perhaps  even  shunning  it.  It 
is  not,  hoAvever,  to  be  wondered  at,  that,  in  process  of  time,  from  the 
close  neighbourhood  and  intimate  relations  of  the  city  and  county,  and 
from  being  accustomed  to  hold  their  Common,  and  always  their  Quarter- 
Sessions,  in  the  very  centre  of  the  Ancient  Loyalty,  they  should  have 
forgotten  that  the  city  Avas  in  truth,  so  far  at  least  as  jurisdiction  Avas 
concerned,  an  entirely  separate  and  distinct  county,  Avithin  which  tliey 
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had  no  right  whatever  to  the  exercise  of  any  judicial  powers.  Neither 
is  it  wonderful  that,  thus  regarding  the  city  only  as  a part  of  the  county, 
they  should  have  assumed  that,  in  virtue  of  their  commission,  they  had  a 
right  to  exercise  the  functions  of  their  office  within  the  city  and  its  liberties 
as  freely  as  in  any  other  part  of  the  county.  It  is,  however,  as  little  to  be 
wondered  at  that  the  Provost  and  Magistrates,  though  not  very  anxious 
about  the  matter  on  their  own  account,  should  yet  have  been  forced  to 
the  necessity  of  asserting  their  exclusive  privileges  in  this  respect,  within 
their  own  bounds,  so  that  the  rights  of  the  city  might  neither  be  lost  hy 
acquiescence  nor  impaired  by  encroachment. 

The  differences  which  thus  grew  up  between  the  city  and  county  Jus- 
tices seem  to  have  given  rise  to  Avarm  contests  about  the  period  of  the 
Union,  and  may  have  been  one  of  the  causes  of  the  introduction  of  the 
clause  into  the  Articles  of  Union  which  provides  “ That  the  rights  and 
privileges  of  the  royal  burghs  in  Scotland,  as  they  now  are,  do  remain  en- 
tire after  the  Union,  and  notAvithstanding  thereof;”  and  also,  into  the 
act  of  the  folloAving  year,  for  rendering  the  union  of  the  kingdoms  more 
complete,  of  clause  5th,  w'hich  provides  “ That  nothing  in  this  act  con- 
tained shall  be  construed  to  alter  or  infringe  any  rights,  liberties,  or  pri- 
vileges heretofore  granted  to  the  city  of  Edinburgh,  or  to  any  other  royal  \ 
burgh,  of  being  Justices  of  the  Peace  Avithin  their  respective  bounds.” 

Something  more,  hoAvever,  aa’us  required  to  settle  the  differences  be-  | 
tAveeu  the  city  and  the  county  Justices.  It  Avas  necessary  to  have  it  de- 
termined Avhether  the  exercise  of  jurisdiction  Avithin  the  city  and  liberties, 
by  the  Justices  of  the  county,  Avas  or  Avas  not  an  interference  Avith,  or  an  ; 
infringement  of,  any  rights,  liberties,  or  privileges  heretofore  granted  to  < 
the  city  of  Edinburgh.  This  question,  then,  having  been  brought  imder  i 
the  notice  of  the  Government  of  Queen  Anne,  AA^as  referred  to  Sir  David  I 
Dalrymple,  her  Majesty’s  Advocate  for  Scotland,  to  inquire  into  and  re-  1 
port.  Both  parties  appear  to  have  acquiesced  in  this  reference,  and  ac-  i 
cordingly  brought  before  his  Lordship  all  that  could  be  urged  in  support  | 
of  their  respective  claims.  The  result  Avas  the  Report,  to  Avhich  Ave  have  I 
already  adverted,  in  favom'  of  the  exclusive  jurisdiction  of  the  Magis-  I 
trates  AA'ithin  the  city  and  its  liberties.  So  clear  and  decided  is  this  Re-  | 
port,  that  we  append  a copy,  and,  without  farther  reasoning,  refer  to  it.  ] 
Notwithstanding  the  settlement  thus  effected,  the  close  neighbourhood  1 
and  intimate  relations  of  the  city  and  county  in  process  of  time  pin-  ■ 
duced  the  same  results  as  in  the  preceding  century  ; and  accordingly  Ave  ■ 
find,  that  wdien  the  Justices  of  the  city  applied,  in  1827,  to  the  GoA'ern-  ■ 
ment  for  the  appointment  of  a clerk,  the  Clerk  of  the  county  Justices  9 
opposed  the  application,  and  presented  a memorial  to  the  Home  Secretary,  m 
setting  forth  the  claims  of  the  Justices  of  the  Peace  of  the  county  to  a cu-  jl 
mulative  jurisdiction,  specially  on  the  ground  of  the  city  forming  merely 
a part  of  the  county,  and  setting  forth,  further,  his  oAvn  claims  to  a vest- 
ed  interest  in  the  office  of  clerk.  The  memorial  Avas  a very  able  one,  and  j|j 
omitted  nothing  that  could  be  urged  in  favour  of  either  the  one  or  the  ^ 
other.  A rej>ly  Avas,  of  course,  given  in  by  the  liOrd  ProA'ost  and  Magis- 
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trutes  to  tlie  Lord-Advocate,  to  whom  the  matter  had  been  referred. 
This  reply  was  so  complete  and  satisfactory,  that  the  claims  put  forth  in 
the  memorial  were  entirely  disallowed,  the  appointment  granted,  as  craved, 
and  a commission  of  clerkship  issued  in  favour  of  Mr  Alexander  Cal- 
lender, then  Depute  City  Clerk,  who  held  it  undisturbed  till  his  death. 
On  his  decease,  in  1845,  the  appointment  was  continued  Avithout  oppo- 
sition, and  a Commission  issued  by  Sir  James  Graham,  then  Secretary  of 
State  for  the  Home  Department,  in  favour  of  Mr  Robert  Morham. 

The  two  commissions  are  in  precisely  the  same  terms.  That  for  the 
county,  in  favour  of  Robert  Davidson,  Esq.,  31st  July  1812,  nominates, 
constitutes,  and  appoints  him  “ Clerk  to  the  Justices  of  the  Peace  within 

the  said  shire  of  Edinburgh,  and  all  the  bounds  thereof,” “ with 

all  fees,  emoluments,  casualties,  and  profits  belonging  thereto  

and  “ to  do,  use,  and  exercise,  all  and  sundry  other  things  which  any 
other  clerk  to  the  Justices  of  the  Peace  in  any  other  locality  or  shire  in 
Scotland  may  lawfully  do.”  That  for  the  city,  in  favour  of  Mr  Morham, 
24th  October  1845,  nominates,  constitutes,  and  appoints  him  “ Clerk  to 
the  Justices  of  the  Peace  for  the  said  city  of  Edinburgh  and  its  liberties, 

mth  all  fees,  emoluments,  casualties,  and  profits  belonging  thereto 

“ and  to  do,  use,  and  exercise  all  and  sundry  other  things  which  any 

clerk  to  the  Justices  of  the  Peace  in  any  county  or  shire  in  Scotland  may 
lawfully  do,”  &c. 

These  commissions  very  distinctly  show  the  separate  nature  of  the  juris- 
dictions. Had  Mr  Davidson’s  commission,  which  is  for  the  “ shire  of  Edin- 
burgh and  all  the  bounds  thereof,”  embraced  the  “city  of  Edinburgh  and 
its  liberties,”  there  could  have  been  no  room  for  another  commission,  the 
application  of  the  Magistrates  in  1 827  must  have  been  rejected,  and  Mr 
Davidson’s  claim  sustained.  But  Sir  William  Rae,  with  all  the  facts  be- 
fore him,  seems  to  have  come  deliberately  to  the  same  conclusion  that  Sir 
David  Dalrymple  had  done  more  than  a century  before,  that  the  Justices 
of  the  county  of  Edinburgh  had  no  concurrent  or  cumulative  jurisdic- 
tion within  the  city ; that  the  territory  embraced  in  their  Commission  was 
a different  territory  from  that  embraced  in  the  Commission  for  the  city 
. and  liberties  ; that,  consequently,  their  clerk,  though  holding  a commis- 
‘sion  from  Lord  Sidmouth  for  the  county  and  “all  the  bounds  thereof,” 
had  no  claim  whatever  on  the  city  and  liberties ; and  that  the  Govern- 
ment was  free  to  grant  a similar  commission  to  another,  without  the  slight- 
est interference  with  his  vested  rights. 

It  is  not,  then,  too  much  to  expect  that  the  hope  expressed  by  Sir 
■ David  Dalrymple  will  now  be  realized, — that,  “ the  Justices  of  the  shire 
' having  no  cumulative  jurisdiction  within  the  bounds  of  the  city,”  the 
contests  between  them  and  the  Justices  of  the  city,  in  regard  to  their 
jurisdiction,  will  finally  cease,  and  that  the  same  good  coiTespondence 
will  be  maintained  between  them  that  “ is  observed  and  practised  in  Eng- 
land betwixt  the  Justices  of  the  city  of  London  and  the  Justices  of  the 
adjacent  counties.” 


APPEJNDIX. 


No.  I. 

Copy  Charter  by  King  Janies  III.,  dated  at  Edinburgh,  16th  November  1482. 

Charter  granted  by  James  III.  under  his  Great  Seal,  sets  forth,  that  his 
Majesty,  considering  with  a deep  sense  the  faith,  loyalty,  love,  good  will,  and 
hearty  service,  which  his  well-beloved  and  faithful,  the  then  present  officers  of 
the  burgh  of  Edinburgh,  the  Provost,  Bailies,  Dean  of  GuUd,  Treasurer,  Com- 
mon Clerk,  Counsellors  (all  therein  mentioned  by  their  particular  names),  and 
the  whole  community  of  the  said  burgh,  had  already  prudently  performed  to  his 
Majesty,  along  with  his  very  dear  brother  Alexander,  Duke  of  Albany,  &c.,  by 
freeing  his  Majesty’s  person  from  prison  out  of  the  Castle  of  Edinburgh,  where 
he  had  been  detained  against  his  will,  which  persons  exposed  themselves  to  the 
great  danger  of  their  lives  by  besieging  the  castle,  with  his  Majesty’s  said 
brother,  by  which  assault  his  royal  person  then  enjoyed  liberty.  For  which, 
and  for  the  singular  love  he  had  towards  the  said  Provost,  Bailies,  Clerk,  Coun- 
sellors, and  community,  and  for  their  free  and  willing  labours  and  services  done 
and  performed  to  his  Majesty,  he  gave  and  granted,  &c.,  and  perpetually  con- 
firmed, to  the  said  Provost,  Bailies,  Clerk,  Council,  and  community  of  the  said 
burgh  and  their  successors,  Provosts,  Bailies,  Clerk,  Counsellors,  and  community 
for  ever,  the  liberties  and  privileges  underwritten,  viz.  That  they  and  their 
successors  should  have  the  office  of  Sheriff  within  themselves  in  the  said  burgh 
for  ever  : Wherefore,  lest  in  time  to  come  there  may  perhaps  be  some  strife  or 
contention  moved  among  the  fellow-burgesses,  neighbours,  and  officers  of  the  said 
burgh,  about  who  should  be  first  in  dignity  by  their  offices ; for  expelling  of 
which  controversies,  so  as  the  administration  of  justice  in  their  offices  may  pro- 
ceed, and  be  executed  peaceably,  so  far  as  belongs  to  each  of  their  offices,  his 
Jlajesty  statuted,  willed,  and  ordained,  for  him  and  his  successors  for  ever,  that 
the  Provost  of  the  said  burgh,  whenever  he  was  chosen,  and  to  be  chosen,  should 
alwise  be  Sheriff  within  the  said  burgh,  and  that  the  said  Bailies  of  the  said 
burgh,  chosen,  and  to  be  chosen,  were,  and  should  be,  his  Sheriff-Deputes  con- 
junctly  and  severally  for  ever  ; with  full  power  to  the  said  Sheriff  and  his  De- 
putes, conjunctly  and  severally,  to  appoint,  begin,  fence,  hold,  and  continue  a 
Sheriff-Court  or  Courts  within  the  said  burgh,  betwixt  their  neighbours  and 
inhabitants  thereof,  and  upon  all  others  whatsoever  who  should  be  attached 
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and  found  criminals  witliin  tlio  said  biirgli,  as  often  as  to  them  shall  seem  ex- 
pedient, and  to  use  the  said  office  of  Sheriff  for  whatever  cause  or  crime,  or 
crimes,  that  may  happen  or  occur,  and  to  call  suits  of  the  said  Sheriff'  Courts 
upon  all  persons  who  shall  in  time  coming  be  taken  within  the  said  burgh  for 
their  faults  and  transgressions,  absents  to  fine  and  to  accuse  the  said  transgres- 
sors and  delinquents  and  their  neighbours  going  beyond  their  bounds,  or,  as  said  is, 
those  persons  taken  within  themselves,  and  to  justify  and  punish  according  to  law, 
with  death,  banishment,  or  any  other  punishment,  according  to  the  nature  of  their 
crimes  ; to  appoint  necessary  assistants  of  the  SheritF  Court,  out  of  the  inhabi- 
tants, fellow-burgesses,  and  neighbours  of  the  said  burgh,  and  of  none  others,  with- 
out it  to  be  imposed  for  that  end  ; and  do  manage  and  exerce  all  and  sundry  other 
things  wdthin  themselves  and  the  said  burgh,  which  are  known  to  appertain  to 
the  office  of  a Sheriff’ by  law,  or  the  custom  of  the  kingdom.  Moreover,  his 
^Majesty  granted  to  the  said  Provost,  Bailies,  Clerk,  Council,  and  community 
and  their  successors,  for  their  own  proper  use,  for  ever,  all  and  sundry  escheats 
and  haill  fines  and  exactions,  profits,  and  fees  happening  and  arising,  or  that  might 
arise  in  time  coming,  from  the  foresaid  office  of  SheriflF  wdthin  themselves  and  the 
said  burgh,  and  upon  the  said  prisoners  and  transgressors,  and  to  dispose  there- 
upon, at  their  own  pleasure,  freely  for  ever,  for  their  own  benefit  and  advan- 
tage ; nevertheless,  the  said  Provost,  Bailies,  Council,  and  community  of  the 
said  burgh,  and  their  successors,  should  be  bound  for  the  saids  escheats,  fines, 
and  fees  of  the  said  office  of  Sheriff,  granted  by  his  JNIajesty  to  them,  to  cause 
celebrate  yearly  one  funeral  INIass  de  Requiem,  Placebo,  Dirige,  cuviNota,  in  the  Col- 
legiat  Church  of  St  Geils,  of  the  said  burgh,  the  third  and  fourth  days  of  Au- 
gust, for  the  salvation  of  the  soul  of  his  deceased  progenitor,  and  his  own  soul, 
and  the  souls  of  his  predecessore  and  successors,  with  suffrages  of  prayers  for 
his  prosperous  state.  Fui-ther,  because  his  Majesty  understood,  by  true  infor- 
mation, that  the  process  of  the  four  Courts  of  the  said  burgh,  holden,  led,  and 
used  in  the  administration  of  justice,  at  the  stated  times,  was  tedious,  slow,  and 
long,  his  Majesty  granted  to  the  said  Provost,  Bailies,  Clerk,  Council,  and 
community,  and  the  said  Sheriff'  within  the  same  burgh,  and  their  successors 
foresaid,  and  their  assistants  and  Deputes,  on  account  of  the  confluence,  arrival, 
and  coming  of  strangers  from  other  nations  to  the  said  burgh,  as  the  chief 
burgh  of  the  kingdom,  using  and  occupying  merchandise,  that,  on  that  account, 
the  said  Provost,  Bailies,  &c.,  should  have  for  ever  full  power  for  the  more 
ready  and  prompt  administration  of  justice  to  their  own  neighbours  and  stran- 
gers of  other  nations,  concerning  any  sums  of  money  or  merchandices,  to  ap- 
point and  hold  a peremptory  Court  of  twenty-one  days,  laAvful  publication  of 
the  said  days  being  first  made  in  the  said  burgh,  to  the  said  neighbours  of  the 
same,  and  betwixt  the  said  neighbours  and  the  foresaid  strangers  alenarly. 
And  that  the  said  peremptoiy  Court  of  twenty-one  days  might  be  holden  at  all 
times  in  the  year,  as  necessity  required,  without  frivolous  exceptions,  dilatory 
pleas,  or  counter  pleas,  or  holy  days,  and,  as  often  as  need  were,  to  proceed 
summarily  without  fail,  the  said  proclamation  of  twenty-one  days  being  first 
lawfully  made  to  the  parties  as  is  aforesaid.  Moreover,  his  Majesty  granted  to 
the  said  Provost,  Bailies,  Clerk,  Council,  Sheriff',  and  community,  that  they 
should  have  free  faculty  and  full  power  for  ever,  to  frame,  make,  and  ordain 
statutes  and  acts  within  the  said  burgh,  for  the  good  government  and  common 
well  thereof,  and  to  cause  them  be  proclaimed  and  observed  as  oft  as  need  were 
and  they  should  think  expedient,  and  to  punish  the  breakers  thereof  inhabiting, 
or  that  should  inhabit,  the  said  burgh,  with  rigour  or  favour,  at  their  discretion. 
To  be  holden,  the  said  office  of  Sherilf,  within  the  said  burgh  of  Edinburgh, 
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the  said  pereinptor  Court  of  twenty-one  days,  faculty  of  framing,  making,  and 
publishing  acts  and  statutes,  and  all  other  liberties  and  privileges  above  writ- 
ten, on  all,  and  by  all,  as  said  is,  to  the  said  Provost,  Bailies,  &c.  of  his  Ma- 
jesty and  his  successors,  in  fee  and  heritage  for  ever,  freely,  quietly,  fully, 
wholly,  honourably,  well,  without  any  revocation  or  retaining  whatsoever,  or 
any  manner  of  contradiction  to  be  made  by  his  Majesty  or  his  successors,  any 
manner  of  way,  in  time  coming,  they  celebrating  the  foresaid  funeral  mass,  in 
the  manner  and  form,  upon  the  days  and  in  the  place  above  written  alenarly. 
Therefore,  strictly  charging  all  and  sundry  Justiciars,  Sheriffs,  outward,  and 
other  officers,  lieges,  and  subjects,  and  others  having  interest,  or  that  may  have 
interest,  present  and  to  come,  that  none  of  them  should  presume  to  come  in 
the  contrar  of  the  foresaid  donations  and  grants,  under  all  pain  that  they  might 
incur  against  the  King’s  Majesty.  Which  Charter  is  dated  at  Edinburgh,  the 
16th  day  of  November,  in  the  year  1482,  and  of  his  ^Majesty’s  reign  the  23d 
year. 


No.  II. 


Report  and  Memorial  by  Sir  David  Dalrymple,  Bart.,  Her  Majesty’s  Advo- 
cate, touching  the  Justices  of  Peace  of  the  city  of  Edinburgh,  and  the  Jus- 
tices of  the  Shire  of  Mid-Lothian,  called  the  Shire  of  Edinburgh.  1709. 

In  obedience  to  her  Majesty’s  orders,  transmitted  to  me  by  the  Right 
Honourable  the  Earl  of  Sunderland,  that  I should  consider  the  disputes  be- 
tween the  city  of  Edinburgh  and  the  Justices  of  the  Peace  of  the  adjacent 
county,  concerning  their  jurisdiction  and  privileges,  and  send  a full  representa- 
tion of  the  state  of  the  case,  with  my  opinion,  to  be  laid  before  her  Majesty,  I 
did  intimate  these  my  orders  to  both  parties,  and  got  from  them  what  informa- 
tion they  could  give  Mnc  inde,  for  justifying  their  pretensions. 

And  I do  find  that  King  James  the  Sixth,  having  been  empowered  by  the 
Parliament  of  Scotland,  held  in  the  year  1609,  to  appoint  Justices  of  Peace 
through  the  kingdom,  did  the  same  year  grant  a Commission  to  the  Magistrates 
of  Edinburgh,  and  their  successors,  to  be  Justices  of  Peace  within  the  city  of 
Edinburgh  and  the  liberties  thereof. 

And  in  the  year  1612  the  same  Prince  did  grant  a new  Charter  to  the  town 
of  Edinburgh,  of  new  conferring  the  right  and  power  of  Justices  of  Peace  with- 
in the  said  city  and  liberties  thereof,  to  the  Magistrates  and  their  successors, 
which  Charter  was  ratified  in  the  Parliament  1621  ; and  by  a Charter  1613,  by 
the  same  Prince,  he  grants  to  the  said  city  all  the  fynes  and  casualtys  of  their 
Justice  Court,  to  be  disposed  upon  at  their  pleasure. 

And  thereafter,  in  the  year  1636,  it  pleased  King  Charles  the  First  to  grant 
a new  Charter  to  the  said  city,  confirming  and  ratifying  all  their  former  privi- 
leges, and  especially  the  charter  whereby  the  Magistrates  of  the  said  burgh, 
and  their  successors,  were  constitute  Commissioners  of  the  Peace ; and  this 
Charter  was  also  ratified  in  the  Parliament  1661. 

Conform  to  these  Charters,  the  city  of  Edinburgh  and  its  Magistrates  have 
been  in  constant  possession  of  holding  of  Justice  of  Peace  Courts  within  their 
own  bound.s. 
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In  the  year  16‘l7,  Justices  of  Peace  were  settled  by  act  of  Parliament 
throughout  the  whole  kingdom  of  Scotland,  and  all  the  shires  thereof,  and  par- 
ticularly in  the  shire  of  Mid-Lothian,  commonly  called  the  shire  of  Edinburgh, 
because  the  city  of  Edinburgh  is  therein  situate,  and  the  head  burgh  of  the 
same. 

But  the  city  of  Edinburgh  being  the  Capital  of  the  kingdom,  and  its  Magis- 
trates, from  the  time  of  King  James  the  Third,  having  been  perpetual  Sheriffs 
within  the  city,  and  also  appointed  to  be  Justices  of  Peace  within  the  bounds 
thereof,  some  years  before  any  Justices  of  Peace  were  appointed  for  the  shire,  the 
citij  of  Edinburgh  hath  always  been  reckoned  as  a shire  or  county  within  itself, — dis- 
tinct from  the  shire  of  Mid- Lothian,  called  the  shire  of  Edinburgh ; and  these  tico  are 
in  effect  as  distinct,  in  all  resj^ects,  as  any  other  two  shires  in  the  kingdom,  save  that  the 
city  of  Edinburgh  being  situate  in  the  said  shire,  the  whole  courts  of  the  shire 
are  kept  and  held  within  Edinburgh,  and  have  the  use  of  the  Parliament  House 
and  of  the  prisons  there. 

By  all  which  it  appears,  that  these  two  jurisdictions,  viz.  that  of  the  Jus- 
tices of  the  city  of  Edinburgh,  and  that  of  the  Justices  of  the  shire  of  Edinburgh,  are  dis- 
tinct, both  in  their  constitution  and  nomination,  and  in  the  bounds  of  their  juris- 
dictions ; and  that  they  have  no  concurrence,  nor  is  there  any  ground  for  a cumu- 
lative jurisdiction,  the  situation  of  the  city  within  the  shire,  and  its  being  the 
head  burgh  thereof,  giving  only  to  the  Justices  of  the  shire,  as  to  the  other 
Judges  thereof,  the  liberty  of  keeping  and  holding  their  courts  within  Edin- 
burgh, and  the  use  of  the  Parliament  House  and  prisons  there,  as  hath  been 
said. 

The  City  of  Edinburgh’s  right  of  having  Justices  of  Peace,  is  also  one  of 
these  heritable  rights  and  jurisdictions  reserved  by  the  Treaty  of  Union  ; and 
by  the  late  act  of  the  Parliament  of  Great  Britain,  appointing  Justices  of  Peace 
within  Scotland,  it  is  specially  and  expressly  provided  that  nothing  in  this  act 
shall  be  construed  to  alter  or  infringe  any  rights,  liberties,  or  privileges  hereto- 
fore granted  to  the  city  of  Edinburgh,  or  any  other  royal  burgh,  of  being  Jus- 
tices of  Peace  within  their  respective  bounds. 

There  was,  indeed,  a provision  made  by  the  Privy  Council  in  the  late  Com- 
mission for  the  Justices  of  Peace,  that  the  Justices  of  the  shire  and  Justices 
of  the  city  might  meet,  and  cognosce  jointly  in  matters  of  the  Excise,  as  they 
were  formerly  in  use  to  do  ; but  this  provision  and  exception  doth  in  all  other 
respects  confirm  the  distinction,  and  farder  the  Magistrates  did  not  acquiesce 
to  this  provision,  because  of  their  distinct  right  of  being  Justices  within  their 
own  bounds,  nor  hath  it  had  any  effect. 

The  city  of  Edinburgh  being  the  common  place,  as  said  is,  of  the  meetings, 
both  of  the  Justices  of  the  shire,  and  of  the  Justices  of  the  city,  hath  occasioned 
of  late  some  contests;  but  the  Justices  of  the  shire  having  no  cumulative  jurisdic- 
tion within  the  bounds  of  the  city,  it  is  hoped  that  these  contests  are  over,  and 
the  Magistrates  of  Edinburgh  are  content  that  the  same  regulation  be  ob- 
served in  this  matter  that  is  observed  and  practised  in  England  betwixt  the 
Justices  of  the  city  of  London  and  the  Justices  of  the  adjacent  counties,  and 
f shall  ever  be  willing  to  keep  the  same  good  correspondence  with  the  Justices 
of  Mid-Lothian,  and  all  the  other  county  Justices  of  the  kingdom. 
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Copy  Commission  of  Walter  Francis,  Duke  of  Buccleucb,  of  the  Offices  of 
Lieutenant  and  Sheriff-Principal  of  the  Sheriffdom  of  Mid-Lothian,  1837. 

VicroiiiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  To  all  good  men  to  whom  these  pre- 
sents shall  come,  greeting  : Whereas,  in  the  present  state  of  affairs,  it  is  expe- 
dient for  our  service  to  appoint  persons  of  known  loyalty  and  integrity  to  act 
as  Lieutenants  in  tliat  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  Scotland,  and  we  reposing  special  trust  and  confidence  in  our  right 
trusty  and  well-beloved  Cousin,  Walter  Francis,  Duke  of  Buccleucb,  Knight  of 
the  Most  Honourable  Order  of  the  Garter,  for  being  our  Lieutenant  and  Chief 
Commander  in  the  Sheriffdom  after  men  tinned  : Therefore  we  have  nominated, 
constituted,  and  appointed,  as  we  by  these  presents  nominate,  constitute,  and 
appoint,  the  said  Walter  Francis,  Duke  of  Buccleucb,  to  be  our  Lieutenant  in 
the  shire  of  Mid-Lothian,  giving  to  him,  or  those  appointed  by  him,  as  Lieu- 
tenant and  Deputy- Lieutenants,  power  of  raising,  leading,  and  commanding  as 
many  men  capable  of  arms,  or  militia,  in  the  said  shire,  as  our  service  may 
require.  And  besides  the  generality  foresaid,  the  said  Walter  Francis,  Duke 
of  Buccleucb,  shall  call  and  convocate  together  to  his  assistance,  for  our 
service,  all  or  such  number  of  men  capable  of  arms,  or  militia,  as  we  under 
our  hand  may  command,  sufficiently  armed  and  provided  according  to  law  ; 
and  the  said  men  capable  of  arms,  or  militia,  shall  obey  such  orders  as  they 
may  from  time  to  time  receive  from  the  said  Walter  Francis,  Duke  of  Buc- 
cleuch,  or  those  appointed  by  him,  as  they  shall  answer  to  us  on  their  alle- 
giance ; and  all  and  sundry  in  the  said  shire  shall  render  reverence  and  obe- 
dience to  him  as  our  Lieutenant.  And  for  further  encouragement  to  the  said 
Walter  Francis,  Duke  of  Buccleucb,  and  those  who  shall  be  imder  his  com- 
mand, we  do  by  these  presents  indemnify  and  altogether  free  the  said  Walter 
Francis,  Duke  of  Buccleucb,  and  all  others  aforesaid,  of  all  bloodshed,  slaugh- 
ter, mutilations,  and  all  other  injuries  whatsoever,  by  whatsoever  means  occa- 
sioned, in  following  out  our  service  : And  generally,  we  ordain  the  said  Walter 
Francis,  Duke  of  Buccleucb,  to  do  and  perforin  all  and  sundry  things  condu- 
cive to  our  service,  and  according  to  the  instructions  given  to  him  from  time  to 
time  under  our  sign  manual,  or  by  any  one  of  our  Principal  Secretaries  of  State, 
which  shall  be  held  as  acceptable  service  performed  to  us,  who  will  punish  the 
disobedient  according  to  their  deserts.  And  we  promise  to  hold  firm  and  stable 
all  and  sundry  things  done  by  the  said  Walter  Francis,  Duke  of  Buccleucb,  in 
the  prosecution  of  our  service  and  this  present  Commission.  And  further,  we 
being  satisfied  of  the  fidelity  and  integrity  of  the  said  Walter  Francis,  Duke  of 
Buccleucb,  and  of  his  qualifications  for  duly  exercising  the  said  office,  have 
also  nominated  and  appointed,  and  by  these  presents  nominate,  constitute,  and 
appoint,  the  said  Walter  Francis,  Duke  of  Buccleucb,  to  be  Sheriff-Principal  of 
the  said  shire  of  Mid- Lothian,  giving  and  granting  to  him  the  said  office  of 
Sheriff  of  the  Sheriffdom  of  Mid-Lothian,  with  the  whole  profits,  benefits,  pri- 
vileges, and  immunities  thereunto  belonging,  as  freely  in  all  respects  as  any  other 
Sheriff  of  any  other  Sheriffdom  within  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Scotland  possessed  or  might  possess,  so  far  as 
not  abolished,  or  inconsistent  with  the  Act  passed  in  the  twentieth  year  of 
King  George  the  Second.  And  this  present  Commission  avc  declare  is  to  con- 
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tinue  during  our  pleasure  only  ; and  we  do  hereby  revoke  the  former  Commis- 
sion, wliereby  the  said  Walter  Francis,  Duke  of  Buccleuch,  was  nominated, 
constituted,  and  appointed  Lieutenant  Sheriff-Principal  of  the  said  shire  of  Mid- 
Lothian  : In  witness  whereof  we  have  ordered  our  Seal,  appointed  by  the  Treaty 
of  Union  to  be  kept  and  used  in  Scotland  in  place  of  the  Great  Seal  thereof  for- 
merly used  there,  to  be  hereunto  appended,  at  our  Palace  of  Saint  James’s,  the 
twenty-ninth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-seven,  and  in  the  first  year  of  our  reign. 

[By  the  sign-manual  of  our  Sovereign  Lady  the  Queen  superscribed.] 


No.  IV. 

Copy  Commission  to  the  Lord  Provost  of  Edinburgh,  of  the  Office  of  Lieutenant 
of  the  City  and  Liberties  thereof,  1837. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  To  all  good  men  to  whom  these  presents 
shall  come,  greeting  : Whereas,  in  the  present  state  of  affairs,  it  is  expedient 
for  our  service  to  appoint  persons  of  known  loyalty  and  integrity  to  act  as  Lieu- 
tenants in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
Scotland,  and  we  reposing  special  trust  and  confidence  in  the  Lord  Provost  of 
Edinburgh,  our  Sheriff  and  Principal  Coroner  within  the  city  of  Edinburgh^ 
liberties  thereof,  and  lands  annexed  thereto,  to  be  our  Lieutenant  and  Chief 
Commander  withinthe  said  Sheriffdom  : Therefore  we  have  nominated,  consti- 
tuted, and  appointed,  as  we  by  these  presents  nominate,  constitute,  and  ap- 
point, Sir  James  Spittal,  Knight,  Lord  Provost  of  Edinburgh,  and  his  succes- 
sors in  office.  Lord  Provost  of  Edinburgh,  Sheriff,  and  Principal  Coroner  for 
the  time  being,  to  be  our  Lieutenant  within  the  said  city  of  Edinburgh,  liber- 
ties thereof,  and  lands  annexed  thereto,  giving  to  him,  or  those  appointed  by 
him,  power  to  do  and  act  as  our  Lieutenant  and  Deputy-Lieutenants,  and  Com- 
manders of  the  men  capable  of  arms  (or  fencible  men)  within  the  said  shire. 
And  besides  the  generality  foresaid,  the  said  Lord  Provost  shall  call  and  con- 
vocate  together  to  his  assistance  for  our  service  all  or  such  number  of  men 
capable  of  bearing  arms,  or  militia,  as  we  under  our  hand  may  command,  suffi- 
ciently armed  and  provided  according  to  law  ; and  the  said  men  capable  of 
bearing  arms,  or  militia,  shall  obey  such  orders  as  they  may  from  time  to  time 
receive  from  him,  the  said  Lord  Provost,  or  those  appointed  by  him,  as  they 
shall  answer  to  us  on  their  allegiance  ; and  all  and  sundry  within  the  said 
shire  shall  render  reverence  and  obedience  to  him  as  our  Lieutenant  aforesaid. 
And  for  the  further  encouragement  of  the  said  Lord  Provost,  and  of  those 
foresaid  who  shall  be  under  his  command,  we  do  by  these  presents  indemnify 
the  said  Lord  Provost,  and  all  others  aforesaid,  of  all  bloodshed,  slaughter,  mu- 
tilations, or  any  other  inconvenience  whatsoever,  which  may  happen  in  follow- 
ing out  our  service  ; and,  generally,  we  ordain  the  said  Lord  Provost  to  do  and 
perform  all  and  everything  conducive  to  our  service,  and  according  to  the  instruc- 
tions given  to  him  from  time  to  time  under  our  sign-manual,  which  shall  be  held 
as  acceptable  service  performed  to  us,  who  will  punish  the  disobedient  accord- 
ing to  their  deserts.  And  we  promise  to  hold  firm  and  stable  all  and  sundry 
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tilings  lawfully  done  by  the  said  Lord  Provost  in  the  prosecution  of  our  service 
and  this  present  Commission,  which  is  hereby  ordained  to  continue  in  force 
during  our  pleasure,  and  no  longer.  In  testimony  whereof  we  have  ordered 
our  Seal,  appointed  by  the  Treaty  of  Union  to  be  kept  and  used  in  Scotland  in 
place  of  the  Great  Seal  thereof,  to  be  hereunto  appended,  at  our  Palace  at  Saint 
James’s,  the  fourth  day  of  the  month  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-seven,  and  in  the  first  year  of  our  reign. 

[By  the  sign-manual  of  our  Sovereign  Lady  the  Queen  superscribed.] 


No.  V. 

Copy  Commission  of  J.  T.  Gordon,  Esq.,  as  Sheriff,  January  1848. 

Victoria  R. — We  do  by  these  presents  nominate,  constitute,  and  appoint  our 
trusty  and  well-beloved  John  Thomson  Gordon,  Esq.,  advocate,  to  be  Sheriff 
ad  vitam  aut  culpam  of  the  Shire  or  Sheriffdom  of  Edinburgh,  in  that  part 
of  our  United  Kingdom  of  Great  Britain  and  Ireland  called  Scotland,  in  the 
room  and  place  of  Graham  Speirs,  Esq.,  deceased,  giving  and  granting  unto  him 
the  said  office  of  Sheriff  of  the  said  Shire  or  Sheriffdom  of  Edinburgh,  with  a 
salary  of  one  thousand  pounds  by  the  year,*  and  all  powers,  jurisdictions,  and  au- 
thorities, profits,  privileges,  fees,  casualties,  and  immunities  thereunto  belong- 
ing or  appertaining ; with  power  to  him,  the  said  John  Thomson  Gordon,  to 
nominate  and  appoint  Substitutes  under  him,  for  whom  he  shall  be  answer- 
able  for  the  uplifting,  compting  for,  and  making  payment  into  our  Exchequer, 
of  the  fines,  forfeitures,  and  casualties  belonging  to  us,  or  which  formerly  did 
belong  to  our  royal  predecessors,  and  now  used  and  accustomed  to  be  account- 
ed for  and  paid,  and  for  performing  the  other  duties  and  services  that  Sheriffs 
are  obliged  to  by  the  law  of  Scotland,  and  the  nature  and  duty  of  their  offices. 
Provided  always  that  the  said  John  Thomson  Gordon  shall  not  be  entitled  to 
claim  any  compensation  for  any  reduction  which  may  hereafter  be  made  in  the 
casualties,  fees,  and  profits  of  the  said  office  ; and  our  farther  pleasure  is,  that 
the  said  John  Thomson  Gordon  do  procure  these  presents  to  be  registered  in 
the  office  of  the  Director  of  our  Chancery  in  Scotland,  within  the  space  of  three 
months  from  the  date  hereof.  Given  at  our  Court  at  St  James’s,  the  30th  day  of 
December  1847,  in  the  eleventh  year  of  our  reign. 

By  her  Majesty’s  commands, 

(Signed)  G.  GREY. 

Recorded  24th  January  1848. 


* The  County  Courts  Farther  Extension  Act  (England)  provides  that  the  salaries 
of  the  Judges  shall  be  £1600  per  annum,  and  that  in  no  case  shall  any  Judge  he  paid 
less  than  £1200. 
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